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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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Chapter 
35. 


TENNESSEE CODE ANNOTATED 


TITLE 40 
CRIMINAL PROCEDURE 


Tennessee Criminal Sentencing Reform Act of 1989. 


Part 1. General Provisions 

Part 2. Procedure for Imposing Sentence 
Part 3. Sentences 

Part 5. Release and Parole 


36. 


Community Corrections. 


Part 1. General Provisions 


38. 


Victims’ Rights. 


Part 1. Victims’ Bill of Rights 
Part 6. Home Address Confidentiality Program 


39. 


Offender Registration and Monitoring. 


Part 2. Tennessee Sexual Offender and Violent Sexual Offender Registration, Verification 
and Tracking Act of 2004 


CHAPTER 35 


TENNESSEE CRIMINAL SENTENCING REFORM ACT 


Section 


40-35-104. 
40-35-106. 
40-35-107. 
40-35-108. 
40-35-110. 
40-35-114. 
40-35-115. 


40-35-115. 
40-35-121. 


40-35-122. 
40-35-123. 


40-35-210. 


40-35-3072. 


40-35-303. 
40-35-304. 


OF 1989 


Part 1. General Provisions 


Sentencing alternatives. 

Multiple offender. 

Persistent offender. 

Career offender. 

Classification of offenses. 

Enhancement factors. 

Multiple convictions. [Effective until October 1, 2021. See the version effective on 
October 1, 2021.] 

Multiple convictions. [Effective on October 1, 2021. See the version effective until 
October 1, 2021.] 

Criminal gang offenses — Enhanced punishment — Procedure. 

Sentencing alternatives for defendants who commit nonviolent property offenses. 

Neighborhood Protection Act — Injunctive relief against offenders entering residential 
area. 


Part 2. Procedure for Imposing Sentence 


Imposition of sentence — Evidence to be considered — Presumptive sentence — 
Sentence explanation. 


Part 3. Sentences 


Misdemeanor sentencing — Rehabilitative program credits — Probation — Supervi- 
sion of defendants on probation. 

Probation — Eligibility — Terms. 

Restitution as condition for probation — Petition to modify — Civil judgment for 
nonpayment — Procedure. [Effective until January 1, 2022. See the version 
effective on January 1, 2022.] 
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40-35-101 

Section 

40-35-304. Restitution as condition for probation — Petition to modify — Civil judgment for 
nonpayment — Procedure. [Effective on January 1, 2022. See the version effective 
until January 1, 2022.] 

40-35-308. Modification, removal or release from conditions of probation — Extension of period of 
probation supervision. 

40-35-310. Revocation of suspension of sentence — Resentence to community-based alternative to 
incarceration. 

40-35-311. Procedure to revoke suspension of sentence or probation — Technical violations — Use 
of validated risk and needs assessment. 

40-35-313. Probation — Conditions — Discharge and dismissal — Expunction from official records 
— Fee. 

40-35-324. Notification of eligibility for expunction. 

Part 5. Release and Parole 

40-35-501. Release eligibility status — Calculations. 

40-35-5038. Authority to determine release status of felon — Grounds for denying release status — 
Hearings — Improvement of skills — Presumptions — Written statement of reason 
for denial of parole. 

40-35-506. Eligible inmates — Release on mandatory reentry supervision. 


PART 1 
GENERAL PROVISIONS 


40-35-101. Short title. 


NOTES TO DECISIONS 


9. Sentence Upheld. 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence and 
in ordering defendant to serve defendant’s sen- 
tence in incarceration because the trial court 
found that defendant had several prior felonies, 
no ties to the county, and had absconded before 


40-35-102. Purpose of chapter. 


even registering as a sex offender as required 
after defendant’s guilty plea. Furthermore, the 
record reflected that the trial court engaged in 
a careful consideration of the facts and the law. 
State v. McLeod, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 720 (Tenn. Crim. App. Nov. 10, 
2020). 


NOTES TO DECISIONS 


ANALYSIS 


2) Standard of Review. 

By. Review Considerations. 

6. —Deterrence. 

12. Consecutive Sentences. 

13. Alternative Sentencing. 

14. Denial of Alternative Sentencing Af- 
firmed. 

15. Sentence Upheld. 

16. Sentence Reversed. 

17. Denial of Probation Affirmed. 

. Denial of Full Probation Appropriate. 

19. Enhancement Factors. 


2. Standard of Review. 
Because the trial court did not base its deci- 
sion to impose split confinement solely upon the 


need for deterrence or solely upon the circum- 
stances of the offense, the heightened standard 
of review did not apply. State v. Hill, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 29, 2020). 


5. Review Considerations. 

Because the trial court relied on multiple 
bases in denying probation, the heightened 
standard of review did not apply, and the trial 
court did not abuse its discretion; the height- 
ened standard of review did not apply because 
the denial of probation was based on the need to 
avoid depreciating the seriousness of the of- 
fense, the need for deterrence, and the nature 
and circumstances of the offense. State v. Ward, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. July 19, 2019). 
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6. —Deterrence. 

Trial court did not consider a sentence of full 
probation to be a form of punishment, and 
because the trial court failed to consider the 
factors articulated in case law and no evidence 
supported a finding of the need for deterrence, 
the trial court erred by ordering confinement. 
State v. Walkington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 734 (Tenn. Crim. App. Nov. 
19, 2020). 


12. Consecutive Sentences. 

Defendant’s partial consecutive sentences 
were not an abuse of discretion because, (1) 
while defendant had been released from prison 
for defendant's most recent crime almost ten 
years earlier without incident, this fact did not 
bar a trial court from finding defendant had an 
extensive criminal history, and (2) defendant 
was previously convicted of four drug felonies 
and nine misdemeanors. State v. Hudson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Apr. 8, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve sentences for first 
degree premeditated murder and abuse of a 
corpse consecutively to one another, as well as 
to prior consecutive sentences for murder and 
solicitation to commit murder, because the 
court found that defendant was an offender 
whose record of criminal activity was extensive 
and classified defendant as a dangerous of- 
fender. Given the severity of defendant’s 
crimes, it was essential to protect the public 
from further criminal conduct by defendant. 
State v. Mendenhall, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
14, 2020). 


13. Alternative Sentencing. 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 


14. Denial of Alternative Sentencing Af- 
firmed. 

There was no error in the trial court’s deci- 

sion to impose a fully-incarcerative sentence 


because the presentence investigation report 
showed twelve prior convictions, and the victim 
suffered significant pain; given the severity of 
the injuries to the victim, defendant’s fleeing 
the scene, and his refusal to acknowledge his 
role in inflicting such severe injuries, the record 
supported confinement to avoid depreciating 
the seriousness of the offense. State v. Derrick, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. June 26, 2019). 

Trial court did not abuse its discretion in 
ordering defendant to serve a sentence for ag- 
gravated assault, reckless endangerment with 
a deadly weapon, and possession of a weapon 
by a convicted felon in confinement because the 
court considered the need to protect society by 
restraining a defendant who had a long history 
of criminal conduct, the need to avoid depreci- 
ating the seriousness of the offenses and to 
provide an effective deterrent, and the fact that 
measures less restrictive than confinement had 
unsuccessfully been applied to defendant. State 
v. Howser, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 438 (Tenn. Crim. App. July 19, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
555 (Tenn. Dec. 5, 2019). 

Trial court did not abuse its discretion in 
ordering incarceration because defendant was 
neither presumed a favorable candidate for an 
alternative sentence nor was he eligible for 
probation; defendant provided no argument 
and citation to the facts in the record that 
supported a conclusion the trial court erred in 
denying alternative sentencing, and no such 
arguments and factual bases were apparent. 
State v. Tweedy, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. July 28, 
2019). 

In connection with defendant’s child abuse 
conviction, the trial court did not err in denying 
defendant an alternative sentence; from the 
time of his arrest, defendant failed to take 
responsibility for his actions and he expressed a 
lack of remorse and inability to understand 
that his actions were not justified, which 
showed his lack of potential for rehabilitation. 
State v. Addair, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 647 (Tenn. Crim. App. May 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 172 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion by 
denying defendant a community corrections 
sentence as defendant’s rehabilitation potential 
was poor because he had previously failed to 
comply with the terms of release; and he was 
ordered to receive drug treatment previously, 
but continued to use and sell drugs. State v. 
Chavez, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 718 (Tenn. Crim. App. Nov. 12, 2019). 

Trial court did not abuse its discretion by 
denying defendant probation for delivery of a 
controlled substance and sentencing him to 11 
years incarceration because it found that defen- 
dant had a long history of criminal conduct 


40-35-102 


with over 50 convictions dating back to 1986, he 
had previously been granted probation but pro- 
bationary sentences had not been effective, 
because the trial court imposed an 11-year 
sentence defendant was not eligible for proba- 
tion, and he was being sentenced for a third or 
subsequent felony conviction involving sepa- 
rate periods of incarceration or supervision. 
State v. Milligan, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 743 (Tenn. Crim. App. Nov. 
19, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 256 (Tenn. Apr. 1, 2020). 

In a case in which defendant was convicted 
upon his guilty pleas of four counts of identity 
theft, pled guilty as a Range II offender, and 
agreed to an effective eight-year sentence, the 
trial court did not err by imposing incarceration 
rather than an alternative sentence because he 
was not entitled to the presumption that he 
was a favorable candidate for an alternative 
sentence; his criminal history spanned three 
states and involved multiple theft and bur- 
glary-related offenses; he had served time in 
confinement for his previous convictions, but 
continued to engage in burglary and theft- 
related offenses; he lacked the potential to 
rehabilitate; and’ there was a need to deter 
others from committing similar offenses. State 
v. Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
472 (Tenn. July 17, 2020). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 
police officer and the father of the fifteen-year- 
old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

Denial of an alternative sentence was proper 
as the trial court made the required findings; 
defendant had an extensive criminal history, he 
continued to commit new crimes while on pro- 
bation, and less restrictive measures had been 
applied frequently without effect in the past. 
State v. McAlister, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 430 (Tenn. Crim. App. June 
19, 2020). 

In a case in which defendant was convicted of 
one count of aggravated statutory rape, al- 
though a favorable candidate for alternative 
sentencing, he was properly denied alternative 
sentencing based upon depreciating the seri- 
ousness of the offense, deterrence, and the 
circumstances surrounding the offense be- 
cause, over a period of months, defendant en- 
gaged in sexual activity with the victim, who 
was developmentally delayed and vulnerable, 
on three occasions other than the offense for 
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which he was convicted; and, although he was 
acquitted of the three other acts, the verdict of 
acquittal did not prevent the sentencing court 
from considering defendant’s conduct underly- 
ing the acquitted charge as it was proven by a 
preponderance of the evidence. State v. Powell, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. July 27, 2020). 

Trial court did not err by ordering defendant 
to serve his effective sentence of eight years 
and six months in confinement because he was 
not considered a favorable candidate for alter- 
native sentencing options as measures less re- 
strictive than confinement had frequently or 
recently been applied unsuccessfully to defen- 
dant because he was on release from a federal 
sentence when he committed the offenses; and, 
although he had been released on parole in 
other cases, which he successfully completed, 
he continued to commit crimes. State v. Porter, 
— §$.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Defendant’s request for alternative sentenc- 
ing was properly denied and the trial court did 
not err in ordering that defendant serve his 
sentence in confinement because defendant had 
a history of committing similar theft offenses 
and had been previously granted probation, 
which he violated; previous rehabilitation, drug 
treatment, and grants of probation had not 
worked; although defendant gave an allocution 
indicating a desire to support his children and 
life changes he had made, he had committed 
similar theft offenses before and after commit- 
ting the instant theft offense; and he was not 
entitled to probation, regardless of his remorse 
or plans for the future. State v. Loper, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Oct. 22, 2020). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence and 
in ordering defendant to serve defendant’s sen- 
tence in incarceration because the trial court 
found that defendant had several prior felonies, 
no ties to the county, and had absconded before 
even registering as a sex offender as required 
after defendant’s guilty plea. Furthermore, the 
record reflected that the trial court engaged in 
a careful consideration of the facts and the law. 
State v. McLeod, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 720 (Tenn. Crim. App. Nov. 10, 
2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for community cor- 
rections for defendant’s driving under the influ- 
ence convictions (which were merged) because 
the court found that confinement was neces- 
sary to protect society and to avoid depreciating 
the seriousness of the offense and that less 
restrictive than confinement had been applied 
unsuccessfully to defendant. The court further 
found that defendant’s potential for rehabilita- 
tion was not great. State v. Shumacker, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Feb. 24, 2021). 

Trial court properly denied alternative sen- 
tencing to defendant because the court consid- 
ered the evidence presented at the guilty plea 
hearing, the presentence report, and the evi- 
dence presented at the sentencing hearing, as 
well as the principles of sentencing and the 
available sentencing alternatives, defendant 
had many prior offenses and several violations 
of probation, measures less restrictive than 
confinement had frequently been applied to 
defendant without success, and the record re- 
flected that the trial court properly engaged in 
a careful and detailed consideration of the facts 
and the law. State v. Ingram, — 8.W.3d —, 2021 
Tenn. Crim. App. LEXIS 115 (Tenn. Crim. App. 
Mar. 29, 2021). 

Evidence overcame the presumption of defen- 
dant’s favorability for an alternative sentence 
as he was at a high risk for reoffending if placed 
on probation; and he would be a tremendous 
risk to himself or the public. State v. Ledford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 157 
(Tenn. Crim. App. Apr. 19, 2021). 

Trial court did not err denying defendant 
alternative sentencing because she had 18 prior 
convictions, including several probation viola- 
tions, and the record showed that the trial court 
carefully considered the evidence, the enhance- 
ment and mitigating factors, and the purposes 
and principles of sentencing prior to imposing a 
sentence of confinement. State v. Givens, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 159 
(Tenn. Crim. App. Apr. 20, 2021). 


15. Sentence Upheld. 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 


to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum term 
available for defendant’s voluntary manslaugh- 
ter conviction because the court did not err in 
its application of the enhancement and mitiga- 
tion factors. Any errors were harmless in light 
of existing enhancement factors, particularly 
that defendant was on probation at the time the 
offense was committed and that defendant had 
a history of criminal behavior in addition to the 
felonies used to establish defendant’s sentenc- 
ing range. State v. Davidson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 14, 2020). 

Trial court did not abuse its discretion impos- 
ing a sentence of split confinement because the 
trial court properly considered the statutory 
criteria and other facts and circumstances sup- 
ported by the record and made extensive find- 
ings regarding the circumstances of the offense; 
the trial court also found that defendant failed 
to accept responsibility for the offense and that 
her explanation for her actions was not cred- 
ible. State v. Hill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
Chaves-Abrego, — S.W.3d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

Defendant’s sentence of four years for reck- 
less homicide was appropriate because the 
baby was particularly vulnerable based on her 
age as she was unable to defend herself; and 
defendant abused a position of private trust in 
a manner that significantly facilitated the com- 
mission of the offense as she did not disclose 
her pregnancy to the victim’s father or anyone 
else until after she gave birth and had killed 
the victim. State v. Brown, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 441 (Tenn. Crim. App. 
June 25, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
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victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Trial court properly sentenced defendant as a 
career offender to six years for violation of the 
Sex Offender Registry; the sentence was within 
the appropriate range, and the trial court thor- 
oughly articulated its reasoning, including that 
defendant had failed to comply with probation 
numerous times and had another charge in 
another county while waiting for sentencing on 
the current charge. State v. Davis, —S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 
App. Aug. 7, 2020). 

In a case in which defendant pleaded guilty 
to one count of aggravated sexual exploitation 
of a minor and one count of sexual exploitation 
of a minor involving over 50 images, the court of 
criminal appeals concluded that the trial court 
sentenced defendant to a sentence within the 
range for each conviction and followed the 
proper sentencing procedure. The_ record 
showed that the trial court carefully considered 
the evidence, the enhancement and mitigating 
factors, and the purposes and principles of 
sentencing prior to imposing a sentence of con- 
finement. State v. Hernandez, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 551 (Tenn. Crim. 
App. Aug. 12, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
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den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant as a Range III, persistent 
offender to 12 years for defendant’s driving 
under the influence convictions (which were 
merged) because defendant had a previous his- 
tory of criminal convictions, previously failed to 
comply with the terms of probation, and had no 
hesitation about committing a crime when the 
risk to human life was high. While defendant 
had a rough and tough childhood and mental 
illness, the court found that the potential for 
rehabilitation was not great. State v. 
Shumacker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Feb. 24, 
2021). 

Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences within the 
range of punishment upon defendant’s convic- 
tions for two counts each of aggravated bur- 
glary, employing a firearm during the commis- 
sion of a dangerous felony, and aggravated 
robbery because the sentences imposed were 
within the applicable range of punishment for 
each conviction. Furthermore, the evidence 
supported the court’s application of enhance- 
ment factors for defendant’s prior convictions 
and being a leader:in the commission of the 
crimes. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 


16. Sentence Reversed. 

Trial court erred by not granting defendant 
full probation for his vehicular homicide convic- 
tion because it concluded that the trial court 
based its decision solely on the seriousness of 
the offense, it did not find that the instant 
vehicular homicides were especially violent, 
horrifying, shocking, reprehensible, offensive, 
or otherwise of excessive or exaggerated de- 
gree, defendant’s lack of a criminal record, 
social history, and physical and mental health 
were Electroplating factors favoring probation, 
and defendant was amenable to correction. 
State v. Oxendine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 85 (Tenn. Crim. App. Feb. 
12, 2020). 
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17. Denial of Probation Affirmed. 

Trial court’s denial of probation based on 
depreciating the seriousness of the offense, 
deterrence, and the circumstances surrounding 
the offense was not an abuse of discretion but 
was in keeping with the purposes and prin- 
ciples of sentencing because defendant’s failure 
to maintain his lane and ultimate plunge down 
the cliff was accompanied by the consumption 
of alcohol; defendant acknowledged having con- 
sumed five to six beers in the hours prior to the 
accident, and he placed alcohol in the ATV. 
State v. Ward, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 437 (Tenn. Crim. App. July 19, 
2019). 

In a case in which defendant was convicted of 
two counts of aggravated assault, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that defendant serve six months in 
confinement. The record reflected that the trial 
court took into account the relevant consider- 
ations by examining the circumstances of the 
offense; defendant’s criminal record, social his- 
tory, and present condition; the deterrent effect 
upon defendant; and the best interests of defen- 
dant and the public. State v. Ailey, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 499 (Tenn. Crim. 
App. Aug. 19, 2019). 

Trial court did not err by denying defendant’s 
request for probation because he was not con- 
sidered a favorable candidate for alternative 
sentencing as he was convicted of a Class B 
felony; and he received a sentence of more than 
10 years, making him ineligible for probation. 
State v. Chavez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 718 (Tenn. Crim. App. Nov. 12, 
2019). 

Although defendant was eligible for proba- 
tion as the actual sentence imposed for each of 
his convictions of attempted aggravated sexual 
exploitation of a minor and attempted sexual 
exploitation of a minor was 10 years or less, and 
the offenses for which defendant was sentenced 
were not specifically excluded by statute, defen- 
dant did not qualify for favorable status consid- 
eration because he pled guilty as a Range II 
multiple offender on count 2 of attempted 
sexual exploitation of a minor; he had a lengthy 
history of viewing child pornography; and he 
was at an elevated risk for reoffending and a 
poor prospect for probation. State v. Durick, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Oct. 18, 2020). 


Trial court did not err in ordering that defen- 
dant’s entire sentence for aggravated assault 
be served in confinement and in denying full 
probation because the trial court needed to 
avoid depreciating the seriousness of the of- 
fense; the sentence of incarceration for the 
entire sentence and the denial of probation was 
compliant with the purposes and principles of 
sentencing; defendant violated probation twice 
in 2018, within a span of four months, and also 
committed a new offense which resulted in a 
conviction; and defendant lacked the potential 
for rehabilitation. State v. Kirby, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. Nov. 30, 2020). 

Trial court abused its discretion by ordering 
defendant to serve his entire sentence for vio- 
lating the sex offender registry in incarceration 
because, although defendant was eligible for 
alternative sentencing, he was not a favorable 
candidate for alternative sentencing given his 
many prior offenses and several probation vio- 
lations. State v. Theus, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 11 (Tenn. Crim. App. Jan. 8, 
2021). 


17.5 Denial of Full Probation Appropri- 
ate. 

Trial court did not abuse its discretion by 
finding that defendant was not an appropriate 
candidate for full probation after service of the 
statutory minimum jail sentence, and his sen- 
tence of 11 months, 29 days to be served as 120 
days in jail followed by supervised probation 
was upheld for his driving while intoxicated, 
second offense, conviction; defendant had a 
prior criminal history that included several 
felonies and numerous misdemeanors and he 
had violated several probation sentences in the 
past. State v. Groseclose, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Oct. 15, 2020). 


19. Enhancement Factors. 

Trial court imposed a within-range sentence 
and did not abuse its discretion in sentencing 
defendant because defendant has a long history 
of criminal convictions and prior incarceration; 
defendant did not provide any argument to 
support a conclusion that the trial court erred 
in applying enhancement factor based on his 
prior history of criminal convictions. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. July 23, 2019). 
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9, Improper Sentencing Considerations. 

10. Proper Sentencing Considerations. 

11. Sentence Upheld on Appeal. 

12. Sentence Reversed and Remanded on Ap- 

peal. 

13. Denial of Probation Affirmed. 

14. Denial of Probation Improper. 

15. Denial of Alternative Sentencing Af- 
firmed. 

. Denial of Alternative Sentencing Impor- 
per. 

16. Sentence Upheld. 

17. Split Incarceration. 


3. Seriousness of Offense. 

Trial court erred in denying defendant’s re- 
quest for probation based on depreciating the 
seriousness of the offense and the deterrence 
value to others because reckless conduct by 
defendant that resulted in the death of the 
victim were elements of the conviction offense 
of vehicular homicide by reckless conduct, and 
those alone were insufficient to deny probation. 
State v. Pinhal, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 477 (Tenn. Crim. App. July 14, 
2020). 

Trial court did not err in ordering that defen- 
dant’s entire sentence for aggravated assault 
be served in confinement and in denying full 
probation because the trial court needed to 
avoid depreciating the seriousness of the of- 
fense; the sentence of incarceration for the 
entire sentence and the denial of probation was 
compliant with the purposes and principles of 
sentencing; defendant violated probation twice 
in 2018, within a span of four months, and also 
committed a new offense which resulted in a 
conviction; and defendant lacked the potential 
for rehabilitation. State v. Kirby, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. Nov. 30, 2020). 


4, Deterrence. 

Trial court did not consider a sentence of full 
probation to be a form of punishment, and 
because the trial court failed to consider the 
factors articulated in case law and no evidence 
supported a finding of the need for deterrence, 
the trial court erred by ordering confinement. 
State v. Walkington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 734 (Tenn. Crim. App. Nov. 
19, 2020). 


5. Measures Less Restrictive Than Con- 
finement Unsuccessful. 

In a vehicular homicide case, defendant’s 
request for an alternative sentence was denied 
based on the need to protect society by restrain- 
ing her and because less restrictive measures 
than confinement had been unsuccessfully ap- 
plied to her as she had previous convictions for 
evading arrest, speeding, theft, drug posses- 
sion, possession of drug paraphernalia, and 
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driving while her license was suspended; and 
she had previously received and violated her 
probations. State v. Pinhal, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 477 (Tenn. Crim. App. 
July 14, 2020). 

Trial court did not err in imposing an 18-year, 
fully-incarcerative sentence for defendant’s 
possession with intent to sell or deliver heroin 
conviction, given his criminal history and fail- 
ure to comply with sentences involving release; 
measures less restrictive than confinement had 
been applied unsuccessfully. State v. Davis, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 641 
(Tenn. Crim. App. Sept. 28, 2020). 


6. Consecutive Sentences. 

Trial court erred by imposing consecutive 
sentences on remand for defendants’ convic- 
tions of attempted second-degree murder and 
aggravated assault because it was not based on 
evidence presented for the first time at the new 
sentencing hearing, but rather on evidence that 
was known to the trial court at the time of the 
original sentencing hearing and the trial court 
did not explain why the same evidence was not 
compelling to warrant consecutive sentences at 
the original sentencing hearing but warranted 
consecutive sentences on remand. State v. 
Bishop, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 354 (Tenn. Crim. App. June 17, 2019). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
trial court, noting the temporal duration and 
physical severity of the abuse inflicted upon the 
victim, made the necessary findings to impose 
consecutive sentences based upon defendant’s 
status as a dangerous offender. State v. Harris, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Defendant’s partial consecutive sentences 
were not an abuse of discretion because, (1) 
while defendant had been released from prison 
for defendant’s most recent crime almost ten 
years earlier without incident, this fact did not 
bar a trial court from finding defendant had an 
extensive criminal history, and (2) defendant 
was previously convicted of four drug felonies 
and nine misdemeanors. State v. Hudson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Apr. 8, 2020). 

Defendant’s history of criminal activity was 
extensive, spanned more than 20 years, and 
included 10 felony convictions, half of which 
related to the possession or sale of drugs; thus, 
the consecutive sentences of 20 years and 11 
months, 29 days respectively, for possession 
with intent to sell methamphetamine and pos- 
session of drug paraphernalia, were proper. 
State v. Collins, — $.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 290 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 504 (Tenn. Sept. 21, 2020). 
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Trial court did not abuse its discretion by 
ordering defendant to serve sentences for first 
degree premeditated murder and abuse of a 
corpse consecutively to one another, as well as 
to prior consecutive sentences for murder and 
solicitation to commit murder, because the 
court found that defendant was an offender 
whose record of criminal activity was extensive 
and classified defendant as a dangerous of- 
fender. Given the severity of defendant’s 
crimes, it was essential to protect the public 
from further criminal conduct by defendant. 
State v. Mendenhall, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
14, 2020). 


7. Alternatives to Incarceration. 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 


8. Standard of Review. 

Because the trial court relied on multiple 
bases in denying probation, the heightened 
standard of review did not apply, and the trial 
court did not abuse its discretion; the height- 
ened standard of review did not apply because 
the denial of probation was based on the need to 
avoid depreciating the seriousness of the of- 
fense, the need for deterrence, and the nature 
and circumstances of the offense. State v. Ward, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. July 19, 2019). 

Because the trial court did not base its deci- 
sion to impose split confinement solely upon the 
need for deterrence or solely upon the circum- 
stances of the offense, the heightened standard 
of review did not apply. State v. Hill, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 29, 2020). 


9. Improper Sentencing Considerations. 

Circuit court erred in ordering defendant to 
serve eight years in incarceration for vehicular 
homicide by intoxication; the circuit court 
stated without legal authority that driving 
while using a prescription pain medication had 
to come to a strict liability standard, and these 


conclusions were based upon speculation and 
personal opinions. Defendant was at low risk 
for recidivism and he was a candidate for alter- 
native sentencing. Amended judgment was to 
show a sentence of spilt confinement of time 
served with the remainder to be served on 
probation. State v. Trent, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 17, 2020). 


10. Proper Sentencing Considerations. 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to within range sentences 
of 19 and 21 years for his convictions; as a 
Range I offender, defendant’s sentencing range 
was 15 to 25 years by operation of law. State v. 
Morse, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. July 31, 2019). 

Trial court properly sentenced defendant to 
serve eight years, the maximum sentence, as a 
Range II, multiple offender because the parties 
had agreed pursuant to the plea agreement for 
defendant to be sentenced as a Range II of- 
fender, the trial court applied enhancement 
factors, defendant’s sentence was within the 
range for a Range II, Class D felony, the record 
reflected that the trial court considered and 
applied the purposes and principles of the Sen- 
tencing Act in reaching its determination, and 
defendant did not demonstrate on appeal that 
the trial court abused its discretion in relying 
on the presentence report. State v. Murray, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. Sept. 26, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 132 
(Tenn. Feb. 19, 2020). 

Defendant’s effective within-range eight-year 
sentence for aggravated assault and felony van- 
dalism was upheld; the trial court properly 
considered the evidence, the presentence re- 
port, the principles of sentencing, the nature of 
the crime, and enhancement factors. In part, 
defendant had a criminal history and failed to 
comply with conditions of a sentence involving 
release into the community, and the trial court 
considered defendant’s willingness to plead 
guilty. State v. Horton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 793 (Tenn. Crim. App. Dec. 
20, 2019). 


11. Sentence Upheld on Appeal. 

Trial court imposed a within-range sentence 
and did not abuse its discretion in sentencing 
defendant because defendant has a long history 
of criminal convictions and prior incarceration; 
defendant did not provide any argument to 
support a conclusion that the trial court erred 
in applying enhancement factor based on his 
prior history of criminal convictions. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. July 23, 2019). 

Defendant’s maximum 30-year sentence for 
possession of 0.5 grams or more of cocaine with 
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intent to deliver was upheld on appeal; he was 
a career offender, the sentence was in range, 
and the trial court considered several enhance- 
ment and mitigating factors and followed the 
purposes of the Sentencing Act. State v. Parks, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 138, 2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Not only the video, but defendant’s own tes- 
timony showed that her reaction to social me- 
dia postings led her to commit the criminal 
assault on the victim, and the trial court relied 
on defendant’s prior probation violation and 
bond condition violation in ordering a sentence 
that included probation with all but 90 days 
suspended; the trial court did not err in deny- 
ing full probation. State v. Stone, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 33 (Tenn. Crim. 
App. Jan. 24, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
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Chaves-Abrego, — S.W.3d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

Trial court did not abuse its discretion by 
finding that defendant was not an appropriate 
candidate for full probation after service of the 
statutory minimum jail sentence, and his sen- 
tence of 11 months, 29 days to be served as 120 
days in jail followed by supervised probation 
was upheld for his driving while intoxicated, 
second offense, conviction; defendant had a 
prior criminal history that included several 
felonies and numerous misdemeanors and he 
had violated several probation sentences in the 
past. State v. Groseclose, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Oct. 15, 2020). 

Defendant’s 12-year sentence was appropri- 
ate as she was subject to a sentencing range of 
8-12 years for aggravated robbery; she had a 
prior history of criminal convictions consisting 
of sale or possession of felony drugs, misde- 
meanor stalking and domestic assault, and a 
driving related offense; no mitigation factors 
applied; and defendant did not show any re- 
morse or acceptance of responsibility. State v. 
Gore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. Nov. 18, 2020). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 
der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 


12. Sentence Reversed and Remanded on 
Appeal. 

Trial court erred when it denied defendant’s 
request for judicial diversion because it failed 
to consider and weigh the applicable factors for 
determining the issue of judicial diversion; the 
matter was remanded because the technical 
record on appeal did not include defendant’s 
application for judicial diversion or the certifi- 
cate of eligibility issued by the Tennessee Bu- 
reau of Investigation. State v. Norris, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 357 (Tenn. 
Crim. App. June 21, 2019). 

Remand for a new sentencing hearing was 
necessary, when defendant pleaded guilty to 
reckless homicide, because the trial court made 
determinations in denying full probation that 
were not supported by the record. Further, 
although the trial court determined that the 
minor victim’s death by accidental drowning 
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might have been prevented but for defendant’s 
working on a computer while supervising the 
victim and the victim’s siblings, it was insuffi- 
cient to deny full probation on the ground 
defendant killed someone while engaged in 
reckless conduct. State v. Baysinger, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Dec. 23, 2019). 


13. Denial of Probation Affirmed. 

Trial court’s denial of probation based on 
depreciating the seriousness of the offense, 
deterrence, and the circumstances surrounding 
the offense was not an abuse of discretion but 
was in keeping with the purposes and prin- 
ciples of sentencing because defendant’s failure 
to maintain his lane and ultimate plunge down 
the cliff was accompanied by the consumption 
of alcohol; defendant acknowledged having con- 
sumed five to six beers in the hours prior to the 


accident, and he placed alcohol in the ATV. 


State v. Ward, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 487 (Tenn. Crim. App. July 19, 
2019). 

Trial court did not abuse its discretion by 
denying defendant an alternative sentence be- 
cause it determined that a sentence of full 
probation would depreciate the seriousness of 
the offense. The trial court examined each 
factor to be considered, noting specifically the 
tragedy of the school bus accident, during 
which defendant was the driver and six chil- 
dren died and at least 22 suffered physical 
injuries ranging from bruises to severed limbs. 
State v. Walker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 574 (Tenn. Crim. App. Sept. 17, 
2019). 

Trial court did not abuse its discretion by 
denying defendant probation for delivery of a 
controlled substance and sentencing him to 11 
years incarceration because it found that defen- 
dant had a long history of criminal conduct 
with over 50 convictions dating back to 1986, he 
had previously been granted probation but pro- 
bationary sentences had not been effective, 
because the trial court imposed an 11-year 
sentence defendant was not eligible for proba- 
tion, and he was being sentenced for a third or 
subsequent felony conviction involving sepa- 
rate periods of incarceration or supervision. 
State v. Milligan, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 743 (Tenn. Crim. App. Nov. 
19, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 256 (Tenn. Apr. 1, 2020). 

Trial court did not abuse its discretion by 
denying him an alternative sentence because 
the evidence established that the victim, who 
was shy and reserved by her own admission, 
was traumatized by defendant’s actions, as 
evidenced by her threatening suicide, and the 
impact on her behavior was substantial. Defen- 
dant took advantage of the victim’s vulnerabil- 
ity and naiveté by giving her alcohol and drugs 
at adult parties and then raping her when she 


was intoxicated. State v. Wallace, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 94 (Tenn. Crim. 
App. Feb. 14, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 322 (Tenn. June 5, 2020). 

In a reckless homicide case, defendant was 
not a suitable candidate for probation and in- 
carceration was necessary to avoid depreciating 
the seriousness of the offense because the trial 
court noted the very serious nature of the 
offense as defendant smothered her newborn 
baby by placing her hand over the baby’s mouth 
and nose after she was born; defendant killed 
her very quickly indicating no hesitation about 
committing the offense and then placed the 
baby in a garbage bag; and defendant showed 
no remorse for her actions. State v. Brown, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. June 25, 2020). 

Although defendant was eligible for proba- 
tion as the actual sentence imposed for each of 
his convictions of attempted aggravated sexual 
exploitation of a minor and attempted sexual 
exploitation of a minor was 10 years or less, and 
the offenses for which defendant was sentenced 
were not specifically excluded by statute, defen- 
dant did not qualify for favorable status consid- 
eration because he pled guilty as a Range II 
multiple offender on count 2 of attempted 
sexual exploitation of a minor; he had a lengthy 
history of viewing child pornography; and he 
was at an elevated risk for reoffending and a 
poor prospect for probation. State v. Durick, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Oct. 18, 2020). 

Trial court properly denied defendant’s re- 
quest for probation because the court consid- 
ered the statutory criteria, as well as other 
facts and circumstances supported by the re- 
cord, and noted that defendant had 10 or 11 
prior felonies, 22 prior misdemeanors, and was 
on probation at the time he committed the 
offenses against the victim. State v. Wheeler, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 153 
(Tenn. Crim. App. Apr. 15, 2021). 


14. Denial of Probation Improper. 

Trial court erred by not granting defendant 
full probation for his vehicular homicide convic- 
tion because it concluded that the trial court 
based its decision solely on the seriousness of 
the offense, it did not find that the instant 
vehicular homicides were especially violent, 
horrifying, shocking, reprehensible, offensive, 
or otherwise of excessive or exaggerated de- 
gree, defendant’s lack of a criminal record, 
social history, and physical and mental health 
were Electroplating factors favoring probation, 
and defendant was amenable to correction. 
State v. Oxendine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 85 (Tenn. Crim. App. Feb. 
12, 2020). 


15. Denial of Alternative Sentencing Af- 
firmed. 

In connection with defendant’s child abuse 

conviction, the trial court did not err in denying 
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defendant an alternative sentence; from the 
time of his arrest, defendant failed to take 
responsibility for his actions and he expressed a 
lack of remorse and inability to understand 
that his actions were not justified, which 
showed his lack of potential for rehabilitation. 
State v. Addair, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 647 (Tenn. Crim. App. May 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 172 (Tenn. Mar. 26, 2020). 

There was no error in the trial court’s deci- 
sion to impose a fully-incarcerative sentence 
because the presentence investigation report 
showed twelve prior convictions, and the victim 
suffered significant pain; given the severity of 
the injuries to the victim, defendant’s fleeing 
the scene, and his refusal to acknowledge his 
role in inflicting such severe injuries, the record 
supported confinement to avoid depreciating 
the seriousness of the offense. State v. Derrick, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. June 26, 2019). 

Trial court did not abuse its discretion in 
ordering defendant to serve a sentence for ag- 
gravated assault, reckless endangerment with 
a deadly weapon, and possession of a weapon 
by a convicted felon in confinement because the 
court considered the need to protect society by 
restraining a defendant who had a long history 
of criminal conduct, the need to avoid depreci- 
ating the seriousness of the offenses and to 
provide an effective deterrent, and the fact that 
measures less restrictive than confinement had 
unsuccessfully been applied to defendant. State 
v. Howser, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 488 (Tenn. Crim. App. July 19, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
555 (Tenn. Dec. 5, 2019). 

Trial court did not abuse its discretion in 
ordering incarceration because defendant was 
neither presumed a favorable candidate for an 
alternative sentence nor was he eligible for 
probation; defendant provided no argument 
and citation to the facts in the record that 
supported a conclusion the trial court erred in 
denying alternative sentencing, and no such 
arguments and factual bases were apparent. 
State v. Tweedy, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. July 23, 
2019). 

Trial court did not abuse its discretion when 
it denied defendant alternative sentencing fol- 
lowing his guilty plea for five counts of aggra- 
vated sexual exploitation of a minor because, 
although the trial court did not expressly ad- 
dress this section, it went into great detail and 
explained why each factor weighed in favor of 
or against an alternative sentence. The trial 
court considered factors set out in T.C.A. §§ 40- 
35-210, 40-35-1138, 40-35-114, 40-35-1038, and 
40-35-3038 and stated on the record the reasons 
for the sentence it imposed, and therefore its 
sentencing decisions were entitled to a pre- 
sumption of reasonableness. State v. Beckham, 
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—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 673 
(Tenn. Crim. App. Oct. 22, 2019). 

Trial court did not abuse its discretion by 
denying defendant a community corrections 
sentence as defendant’s rehabilitation potential 
was poor because he had previously failed to 
comply with the terms of release; and he was 
ordered to receive drug treatment previously, 
but continued to use and sell drugs. State v. 
Chavez, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 718 (Tenn. Crim. App. Nov. 12, 2019). 

Trial court properly exercised its discretion 
when it ordered defendant to serve his 10-year 
sentence for aggravated burglary and driving 
on a revoked license in confinement after find- 
ing that alternative sentencing was not appro- 
priate due to defendant’s extensive criminal 
history, including at least 17 prior felony con- 
victions that involved separate periods of incar- 
ceration or supervision. State v. Demoss, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 127 
(Tenn. Crim. App. Feb. 24, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 356 
(Tenn. June 3, 2020). 

Trial court did not abuse its discretion by 
ordering a sentence of confinement, as the 
record indicated that defendant had a long 
history of criminal convictions and had fre- 
quently failed to comply with the terms of his 
probation, and the record supported the trial 
court’s finding that measures less restrictive 
than confinement had frequently and recently 
been applied unsuccessfully to defendant. State 
v. Gregg, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 165 (Tenn. Crim. App. Mar. 5, 2020). 

Trial court did not abuse its discretion by 
ordering a sentence of full confinement, as the 
record established that defendant’s criminal 
history spanned more than 20 years and in- 
cluded numerous revocations of community- 
based sentences, and defendant was rejected by 
two supervision programs on the basis of his 
lengthy criminal history and failure to success- 
fully complete a variety of sentences involving 
release into the community. The record sup- 
ported the trial court’s finding that measures 
less restrictive had been unsuccessful. State v. 
Rutherford, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 167 (Tenn. Crim. App. Mar. 5, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 359 (Tenn. June 3, 2020). 

In a case in which defendant was convicted 
upon his guilty pleas of four counts of identity 
theft, pled guilty as a Range II offender, and 
agreed to an effective eight-year sentence, the 
trial court did not err by imposing incarceration 
rather than an alternative sentence because he 
was not entitled to the presumption that he 
was a favorable candidate for an alternative 
sentence; his criminal history spanned three 
states and involved multiple theft and bur- 
glary-related offenses; he had served time in 
confinement for his previous convictions, but 
continued to engage in burglary and theft- 
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related offenses; he lacked the potential to 
rehabilitate; and there was a need to deter 
others from committing similar offenses. State 
v. Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
472 (Tenn. July 17, 2020). 

Trial court did not err in sentencing defen- 
dant to nine years for theft because the record 
supported the trial court’s decision to deny an 
alternative sentence in part upon defendant’s 
criminal history, which included that he had 
violated his parole, was returned to incarcera- 
tion, and was released from custody shortly 
before committing the offenses herein. Addi- 
tionally, the trial court found defendant’s testi- 
mony evasive and that he minimized his par- 
ticipation in these offenses. State  v. 
Wolfenbarker, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 237 (Tenn. Crim. App. Apr. 14, 
2020). 

In an action for theft of property, the trial 
court did not err in not sentencing defendant to 
an alterative sentence after finding that con- 
finement was necessary to protect society by 
restraining defendant, who had a long history 
of criminal conduct; a sentence of probation 
would unduly depreciate the seriousness of this 
offense; and confinement was necessary to 
avoid depreciating the seriousness of the of- 
fense or confinement was particularly suited to 
provide an effective deterrence to others likely 
to commit similar offenses. State v. Dunkin, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 287 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 487 (Tenn. 
Sept. 16, 2020). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 
police officer and the father of the fifteen-year- 
old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

Trial court did not err in denying defendant’s 
request for alternative sentences based, in part, 
upon the defendant’s criminal history spanning 
more than twenty years and his previous pro- 
bation violations. Moreover, a drug screen con- 
ducted on the date of defendant’s sentencing 
hearing revealed defendant attended the hear- 
ing with multiple controlled substances in his 
system. State v. Wayman, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 339 (Tenn. Crim. App. 
May 14, 2020). 

Trial court did not err in denying defendant’s 
request for judicial diversion because, although 
defendant was eligible, defendant’s criminal 
record and the circumstances of the offense 


weighed against defendant, as defendant’s tes- 
timony denying misconduct was found not to be 
credible, and defendant’s untruthfulness was 
probative of defendant’s suitability for alterna- 
tive sentencing and potential for rehabilitation. 
State v. Funzie, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 387 (Tenn. Crim. App. June 3, 
2020). 

Denial of an alternative sentence was proper 
as the trial court made the required findings; 
defendant had an extensive criminal history, he 
continued to commit new crimes while on pro- 
bation, and less restrictive measures had been 
applied frequently without effect in the past. 
State v. McAlister, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 430 (Tenn. Crim. App. June 
19, 2020). 

In a case in which defendant was convicted of 
one count of aggravated statutory rape, al- 
though a favorable candidate for alternative 
sentencing, he was properly denied alternative 
sentencing based upon depreciating the seri- 
ousness of the offense, deterrence, and the 
circumstances surrounding the offense be- 
cause, over a period of months, defendant en- 
gaged in sexual activity with the victim, who 
was developmentally delayed and vulnerable, 
on three occasions other than the offense for 
which he was convicted; and, although he was 
acquitted of the three other acts, the verdict of 
acquittal did not prevent the sentencing court 
from considering defendant’s conduct underly- 
ing the acquitted charge as it was proven by a 
preponderance of the evidence. State v. Powell, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. July 27, 2020). 

Trial court did not err by ordering defendant 
to serve his effective sentence of eight years 
and six months in confinement because he was 
not considered a favorable candidate for alter- 
native sentencing options as measures less re- 
strictive than confinement had frequently or 
recently been applied unsuccessfully to defen- 
dant because he was on release from a federal 
sentence when he committed the offenses; and, 
although he had been released on parole in 
other cases, which he successfully completed, 
he continued to commit crimes. State v. Porter, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Defendant’s request for alternative sentenc- 
ing was properly denied and the trial court did 
not err in ordering that defendant serve his 
sentence in confinement because defendant had 
a history of committing similar theft offenses 
and had been previously granted probation, 
which he violated; previous rehabilitation, drug 
treatment, and grants of probation had not 
worked; although defendant gave an allocution 
indicating a desire to support his children and 
life changes he had made, he had committed 
similar theft offenses before and after commit- 
ting the instant theft offense; and he was not 
entitled to probation, regardless of his remorse 
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or plans for the future. State v. Loper, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Oct. 22, 2020). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence and 
in ordering defendant to serve defendant’s sen- 
tence in incarceration because the trial court 
found that defendant had several prior felonies, 
no ties to the county, and had absconded before 
even registering as a sex offender as required 
after defendant’s guilty plea. Furthermore, the 
record reflected that the trial court engaged in 
a careful consideration of the facts and the law. 
State v. McLeod, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 720 (Tenn. Crim. App. Nov. 10, 
2020). 

Defendant did not establish that the trial 
court abused its discretion by denying defen- 
dant an alternative sentence because the evi- 
dence established that defendant committed a 
drug offense while released on bond and tested 
positive for marijuana and prescription pills 
during a drug screening at defendant’s presen- 
tence report meeting, also while on bond. De- 
fendant’s conduct of committing offenses while 
on bond showed a poor amenability to rehabili- 
tations. State v. Norris, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Dec. 17, 2020). 

Trial court did not err by sentencing defen- 
dant to a community corrections placement 
because the record showed that he had a long 
history of criminal conduct and that measures 
less restrictive than confinement had fre- 
quently and recently been applied to him, as he 
outfitted himself with an elaborate apparatus 
in an attempt to defeat the drug screen for his 
presentence report in one case, at a time when 
he was on probation in another case and on a 
furlough in a third case granted for the purpose 
of his obtaining drug and alcohol treatment. 
State v. Wallace, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 16 (Tenn. Crim. App. Jan. 12, 
2021). 

Trial court did not abuse its discretion by 
denying defendant’s request for community cor- 
rections for defendant’s driving under the influ- 
ence convictions (which were merged) because 
the court found that confinement was neces- 
sary to protect society and to avoid depreciating 
the seriousness of the offense and that less 
restrictive than confinement had been applied 
unsuccessfully to defendant. The court further 
found that defendant’s potential for rehabilita- 
tion was not great. State v. Shumacker, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Feb. 24, 2021). 

Trial court did not abuse its discretion in 
denying an alternative sentence because it con- 
sidered and placed great weight on defendant’s 
criminal record, especially his 2011 convictions 
for aggravated robbery and attempted aggra- 
vated robbery, which the court characterized as 
crimes of violence; it expressed its concern that 


CRIMINAL PROCEDURE 14 


defendant was now being sentenced for robbery, 
the same type of offense for which defendant 
had been previously convicted and incarcerated 
in the Tennessee Department of Correction; 
and it expressed frustration that defendant 
kept needing repeated chances to change sup- 
porting the need for incarceration to deter de- 
fendant from future criminal activity and to 
protect the public. State v. Clabough, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 95 (Tenn. 
Crim. App. Mar. 16, 2021). 

Trial court properly denied alternative sen- 
tencing to defendant because the court consid- 
ered the evidence presented at the guilty plea 
hearing, the presentence report, and the evi- 
dence presented at the sentencing hearing, as 
well as the principles of sentencing and the 
available sentencing alternatives, defendant 
had many prior offenses and several violations 
of probation, measures less restrictive than 
confinement had frequently been applied to 
defendant without success, and the record re- 
flected that the trial court properly engaged in 
a careful and detailed consideration of the facts 
and the law. State v. Ingram, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 115 (Tenn. Crim. App. 
Mar. 29, 2021). 

Trial court made the required findings on the 
record and considered all relevant factors in the 
statute in determining that the nature of the 
offense outweighed the factors in favor of alter- 
native sentencing; defendant inflicted various 
injuries on her husband, who had multiple 
sclerosis and was vulnerable, including burn- 
ing him with a curling iron, punching him, and 
biting his face, which the trial court described 
as extremely egregious and an act of sadistic 
torturing. State v. McCroskey, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 142 (Tenn. Crim. 
App. Apr. 12, 2021). 

Evidence overcame the presumption of defen- 
dant’s favorability for an alternative sentence 
as he was at a high risk for reoffending if placed 
on probation; and he would be a tremendous 
risk to himself or the public. State v. Ledford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 157 
(Tenn. Crim. App. Apr. 19, 2021). 

Trial court did not err denying defendant 
alternative sentencing because she had 18 prior 
convictions, including several probation viola- 
tions, and the record showed that the trial court 
carefully considered the evidence, the enhance- 
ment and mitigating factors, and the purposes 
and principles of sentencing prior to imposing a 
sentence of confinement. State v. Givens, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 159 
(Tenn. Crim. App. Apr. 20, 2021). 


15.5 Denial of Alternative Sentencing Im- 
porper. 

Trial court erred in applying the effective 
deterrence prong to deny an alternative sen- 
tence for which defendant was eligible. State v. 
Armstrong, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 672 (Tenn. Crim. App. Oct. 13, 
2020). 


16. Sentence Upheld. 

Defendant’s within-range 40-year sentence 
for rape of a child was upheld; although the 
trial court was incorrect in stating that defen- 
dant raped the victim vaginally, this did not 
negate his sentence, as the trial court consid- 
ered the appropriate principles and enhance- 
ment factors, including that defendant abused 
a position of trust, and the enhancement fac- 
tors, which defendant did not contest, were 
appropriately applied. State v. Franklin, 585 
S.W.3d 431, 2019 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. June 28, 2019). 

Defendant’s 30-year sentence for rape of a 
child was upheld; it was within the range, 
defendant did not challenge the trial court’s 
consideration of two enhancement factors, and 
the trial court considered the relevant prin- 
ciples of sentencing. State v. Zarate, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 393 (Tenn. 
Crim. App. July 5, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 5, 
2019). 

Defendant’s sentence of 15 years’ incarcera- 
tion for aggravated child neglect was affirmed 
because enhancement factor (1) did not require 
that defendant’s prior convictions or criminal 
behavior relate to the current sentence; and the 
trial court imposed a within-range sentence 
after properly considering the evidence ad- 
duced at the sentencing hearing, the presen- 
tence report, the principles of sentencing, the 
parties’ arguments, the nature and character- 
istics of the crime, and evidence of mitigating 
and enhancement factors. State v. Pettus, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. July 31, 2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence for aggra- 
vated assault within the defendant’s applicable 
range as a Range II multiple offender; the trial 
court considered and applied enhancement fac- 
tors, found no mitigating factors applied, and 
considered the applicable sentencing prin- 
ciples, and defendant’s claim that the trial 
court placed too much weight on the enhance- 
ment factors was not a ground for appeal. State 
v. Sweeney, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. Oct. 11, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
116 (Tenn. Feb. 19, 2020). 

Trial court did not abuse its discretion in 
applying the enhancement and mitigating fac- 
tors because the factual findings supporting its 
application of the factors were fully supported 
by the record; the trial court found that the 
victim was particularly vulnerable due to his 
mental disabilities, that defendant abused a 
position of private trust when committing the 
offenses, and that no mitigating factors applied. 
State v. Harris, — S.W.3d —, 2019 Tenn. Crim. 


App. LEXIS 708 (Tenn. Crim. App. Nov. 5, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 236 (Tenn. Mar. 26, 2020). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum term 
available for defendant’s voluntary manslaugh- 
ter conviction because the court did not err in 
its application of the enhancement and mitiga- 
tion factors. Any errors were harmless in light 
of existing enhancement factors, particularly 
that defendant was on probation at the time the 
offense was committed and that defendant had 
a history of criminal behavior in addition to the 
felonies used to establish defendant’s sentenc- 
ing range. State v. Davidson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 14, 2020). 

Trial court did not abuse its discretion either 
in increasing defendant’s sentence or in order- 
ing that he serve the sentence in incarceration, 
after the revocation of his community correc- 
tions sentence; the trial court considered the 
presentence report and the facts of the original 
offense and subsequent violation, rejected any 
mitigating factors, and found that defendant 
had not shown a potential for rehabilitation. 
State v. Espinoza, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 81 (Tenn. Crim. App. Feb. 11, 
2020). 

Trial court did not abuse its discretion by 
ordering a sentence of full confinement where 
the record indicated that defendant had a long 
criminal history, defendant was placed on bond 
pending the sentencing hearing but neverthe- 
less failed to appear for the original setting of 
the sentencing hearing, and the record clearly 
supported the trial court’s implicit finding that 
measures less restrictive than confinement had 
frequently and recently been applied unsuc- 
cessfully to defendant. State v. Britton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 164 
(Tenn. Crim. App. Mar. 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 420 (Tenn. July 
17, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
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sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Trial court properly sentenced defendant as a 
career offender to six years for violation of the 
Sex Offender Registry; the sentence was within 
the appropriate range, and the trial court thor- 
oughly articulated its reasoning, including that 
defendant had failed to comply with probation 
numerous times and had another charge in 
another county while waiting for sentencing on 
the current charge. State v. Davis, —S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 
App. Aug. 7, 2020). 

In a case in which defendant pleaded guilty 
to one count of aggravated sexual exploitation 
of a minor and one count of sexual exploitation 
of a minor involving over 50 images, the court of 
criminal appeals concluded that the trial court 
sentenced defendant to a sentence within the 
range for each conviction and followed the 
proper sentencing procedure. The _ record 
showed that the trial court carefully considered 
the evidence, the enhancement and mitigating 
factors, and the purposes and principles of 
sentencing prior to imposing a sentence of con- 
finement. State v. Hernandez, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 551 (Tenn. Crim. 
App. Aug. 12, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
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he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant as a Range III, persistent 
offender to 12 years for defendant’s driving 
under the influence convictions (which were 
merged) because defendant had a previous his- 
tory of criminal convictions, previously failed to 
comply with the terms of probation, and had no 
hesitation about committing a crime when the 
risk to human life was high. While defendant 
had a rough and tough childhood and mental 
illness, the court found that the potential for 
rehabilitation was not great. State v. 
Shumacker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Feb. 24, 
2021). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences within the 
range of punishment upon defendant’s convic- 
tions for two counts each of aggravated bur- 
glary, employing a firearm during the commis- 
sion of a dangerous felony, and aggravated 
robbery because the sentences imposed were 
within the applicable range of punishment for 
each conviction. Furthermore, the evidence 
supported the court’s application of enhance- 
ment factors for defendant’s prior convictions 
and being a leader in the commission of the 
crimes. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 

Trial court did not err in sentencing the first 
defendant to the maximum sentences for ag- 
gravated arson, especially aggravated kidnap- 
ping, attempted second degree murder, aggra- 
vated robbery, and theft and ordering partial 
consecutive sentences because she was not a 
mitigate offender; society had to be protected 
from her and incarceration was necessary; de- 
fendant had a leadership role in the events, 
aimed her gun at the victim and attempted to 
fire it, and ordered another defendant to use 
the gun to kill the victim after her failed 
attempt; and she was not eligible for probation 
as aggravated robbery and especially aggra- 
vated kidnapping were specifically excluded as 
probatable. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range IJ, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
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listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


17. Split Incarceration. 

Trial court did not abuse its discretion impos- 
ing a sentence of split confinement because the 
trial court properly considered the statutory 
criteria and other facts and circumstances sup- 
ported by the record and made extensive find- 
ings regarding the circumstances of the offense; 
the trial court also found that defendant failed 
to accept responsibility for the offense and that 
her explanation for her actions was not cred- 
ible. State v. Hill, — S.W.3d —, 2020 Tenn. 


40-35-104. Sentencing alternatives. 


Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 

Trial court did not abuse its discretion in 
ordering split confinement and ordering defen- 
dant to serve one year in confinement and the 
remainder of his sentence on supervised proba- 
tion because it determined that a period of 
confinement was necessary to avoid depreciat- 
ing the seriousness of the offense, that defen- 
dant’s prior rape conviction was concerning, 
and defendant’s statement in the presentence 
report suggested that he did not accept respon- 
sibility and as a result that he lacked potential 
for rehabilitation. State v. Sluder, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. May 14, 2020). 


(a) A defendant convicted of a felony or a misdemeanor in this state shall be 
sentenced in accordance with this chapter. 


(b)(1) A defendant who is convicted of a felony after November 1, 1989, and 
who is sentenced to a total sentence of at least one (1) year but not more than 
three (3) years, shall not be sentenced to serve the sentence in the 
department of correction, if the legislative body for the county from which 
the defendant is being sentenced has either contracted with the department, 
or has passed a resolution that expresses an intent to contract for the 
purpose of housing convicted felons with such sentences. If the sentencing 
court concludes that incarceration is the appropriate sentencing alternative, 
the defendant must be sentenced to the local jail or workhouse and not to the 
department. 

(2) A defendant who is convicted of a felony after November 1, 1989, and 
who is sentenced to at least one (1) year but not more than six (6) years, shall 
not be sentenced to serve the sentence in the department of correction if the 
defendant is being sentenced from a county with a population of not less 
than four hundred seventy-seven thousand eight hundred eleven (477,811), 
according to the 1980 federal census or any subsequent federal census, and 
the legislative body for the county has contracted with the department or has 
passed a resolution that expresses an intent to contract for the purpose of 
housing convicted felons with such sentences. If the sentencing court 
concludes that incarceration is the appropriate sentencing alternative, the 
defendant must be sentenced to the local jail or workhouse and not to the 
department. 

(c) The following sentencing alternatives in any appropriate combination 
are authorized for defendants otherwise eligible under this chapter: 

(1) Payment of a fine either alone or in addition to any other sentence 
authorized by this subsection (c); 

(2) Payment of restitution to the victim or victims either alone or in 
addition to any other sentence authorized by this subsection (c); 

(3) Asentence of confinement that is suspended upon a term of probation 
supervision that may include community service or restitution, or both; 

(4) Asentence of periodic confinement that may be served in a local jail or 
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workhouse in conjunction with a term of probation; 

(5) A sentence of continuous confinement to be served in a local jail or 
workhouse in conjunction with a term of probation; 

(6) A sentence of continuous confinement in a local jail or workhouse; 

(7) Work release in accordance with § 40-35-315; 

(8) Asentence of continuous confinement in the department of correction 
if the conviction is for a felony and the sentence is at least one (1) year, 
unless: 

(A) The sentence is prohibited by subsection (b); or 

(B) The defendant is convicted of a violation of § 39-14-103, involving 
property valued at less than two thousand five hundred dollars ($2,500), 
and the defendant is sentenced as an especially mitigated offender as 
defined in § 40-35-109 or a standard offender as defined in § 40-35-105; or 

(9) A community-based alternative to incarceration as a condition of 
probation, such as participation in a day reporting center program, a 
recovery and treatment program, or another appropriate community-based 
program. A defendant may be ordered to participate in a recovery and 
treatment program only if such a program is indicated by the results of a 
clinical assessment. 

(d) This chapter does not deprive a court of any authority conferred by law, 
including, but not limited to, § 40-35-3138, to decree a forfeiture of property, 
suspend or cancel a license, remove a person from office or impose costs and 
other monetary obligations if specifically authorized by law. 

(e) This chapter does not prevent a court from imposing a sentence of death 
specifically authorized by law. 

(f) The court shall strongly consider utilizing available and appropriate 
sentencing alternatives for any defendant who, as appropriately documented, 
including through a validated risk and needs assessment under § 40-35- 
207(a)(10), has a behavioral health need, such as a mental illness as defined in 
§ 33-1-101, or is chemically dependent as defined in § 16-22-103. The court 
has sole discretion whether to utilize available sentencing alternatives under 
this subsection (f). 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 1030, § 36; 
1991, ch. 374, §§ 1, 2; 1992, ch. 878, § 2; 1996, 
ch. 699, § 2; 2016, ch. 906, § 6; 2021, ch. 409, 
88? 9.10. 


read: “A sentence to a community based alter- 
native to incarceration in accordance with the 
provisions, including eligibility requirements, 
of chapter 36 of this title”; and added (f). 


Effective Dates. 


Compiler’s Notes. Acts 2021, ch. 409, § 27. July 1, 2021. 


Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 
The 2021 amendment rewrote (c)(9), which 


Law Reviews. 

Penile Polygraphy: The Admissibility of Pe- 
nile-Plethysmograph Results at Sentencing in 
Tennessee, 72 Vand. L. Rev. 353 (January 
2019). 


NOTES TO DECISIONS 


10. Restitution. 
Trial court erred by ordering defendant to 
pay restitution of $500,000 because it failed to 


consider defendant’s financial resources and 
ability to pay in its restitution determination. 
Defendant was determined to be indigent in 
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September 2017, the trial court acknowledged 
that he would not be able to pay restitution, the 
record showed that he did not have the finan- 
cial resources to pay $500,000 restitution, and 
his future ability to pay restitution was uncer- 
tain. State v. Labrecque, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 671 (Tenn. Crim. App. 
Oct. 22, 2019). 

Under the State’s theory, defendant’s convic- 
tion for money laundering arose out of her 
giving the seller $15,000 of the money she had 
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stolen as a down payment on a house, and 
because the offense dealt with defendant giving 
the seller money, he did not suffer any pecuni- 
ary loss as a direct result of the money laun- 
dering, and the trial court erred by awarding 
the seller restitution. State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Feb. 28, 2020), appeal de- 
nied, State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. LEXIS 319 (Tenn. Aug. 11, 2020). 


NOTES TO DECISIONS 


1. Sentencing Range. 

Petitioner’s guilty plea was unknowing and 
involuntary because the trial court incorrectly 
told petitioner three times that he was facing a 
30-year sentence even though as a Range I 
offender he faced a potential sentence of only 
eight to 12 years, the trial court also misstated 
that aggravated robbery was a non-parolable 
offense, and trial counsel’s assurances that 
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petitioner would receive the maximum sen- 
tence if convicted at trial led petitioner to 
believe that he would be sentenced to 30 years’ 
incarceration without the possibility of parole if 
convicted of aggravated robbery at trial. Merri- 
weather v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 558 (Tenn. Crim. App. Sept. 
6, 2019). 


(a) A multiple offender is a defendant who has received: 


(1) A minimum of two (2) but not more than four (4) prior felony 
convictions within the conviction class, a higher class, or within the next two 
(2) lower felony classes, where applicable; or 

(2) One (1) Class A prior felony conviction if the defendant’s conviction 
offense is a Class A or B felony. 

(b) In determining the number of prior convictions a defendant has received: 

(1) “Prior conviction” means a conviction for an offense occurring prior to 
the commission of the offense for which the defendant is being sentenced; 

(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 

(3)(A) A finding or adjudication that a defendant committed an act as a 

juvenile that would constitute a felony if committed by an adult and that 

resulted in a transfer of the juvenile to criminal court pursuant to 

§ 37-1-134, or similar statutes of other states or jurisdictions, shall not be 

considered as a prior conviction for the purposes of this section unless the 

juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juvenile that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 

(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims, or convictions for the offense of 
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aggravated burglary under § 39-13-1003, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) Prior convictions include convictions under the laws of any other state, 
government or country that, if committed in this state, would have consti- 
tuted an offense cognizable by the laws of this state. In the event that a 
felony from a jurisdiction other than Tennessee is not a named felony in this 
state, the elements of the offense shall be used by the Tennessee court to 
determine what classification the offense is given. 
(c) Adefendant who is found by the court beyond a reasonable doubt to be a 

multiple offender shall receive a sentence within Range II. 

(d) The finding that a defendant is or is not a multiple offender is appealable 


by either party. 


History. 

Acts 1989, ch. 591, § 6; 2005, ch. 353, § 2; 
2009, ch. 603, § 1; 2010, ch. 861, § 1; 2021, ch. 
545, 8° 10; 


Amendments. 
The 2021 amendment substituted “aggra- 


vated burglary under § 39-13-1003” for “aggra- 
vated burglary under § 39-14-403” in (b)(4). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


4 Classification of Offenders. 
6. Alternative Sentencing Denied. 
v Prior Felony Convictions. 


4, Classification of Offenders. 

Trial court properly determined that defen- 
dant had the requisite number of qualifying 
felony convictions to be sentenced as a Range II 
multiple offender based on his Georgia rape 
conviction and his Florida conviction for con- 
spiracy to possess with intent to distribute and 
to distribute cocaine. State v. Christian, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 506 
(Tenn. Crim. App. Aug. 21, 2019). 

Trial court did not abuse its discretion by 
finding that defendant was a Range II multiple 
offender because the record supported the de- 
termination that defendant had at least two 
prior convictions within the conviction class, a 
higher class, or within the next two lower 
felony classes and that defendant was a Range 
II offender. Not only did defendant fail to estab- 
lish that defendant committed the offenses 
within the same 24-hour period, but defendant 
agreed that defendant was a Range II offender 
at the sentencing hearing. State v. Jackson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 454 
(Tenn. Aug. 5, 2020). 


6. Alternative Sentencing Denied. 
Although defendant was eligible for commu- 
nity corrections because he had been convicted 


of a nonviolent, property-related offense, the 
trial court did not err in failing to imposed such 
a sentence given defendant’s extensive criminal 
history. State v. Lawson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 632 (Tenn. Crim. App. 
Oct. 8, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 208 (Tenn. Mar. 25, 2020). 

Defendant’s request for alternative sentenc- 
ing was properly denied and the trial court did 
not err in ordering that defendant serve his 
sentence in confinement because defendant had 
a history of committing similar theft offenses 
and had been previously granted probation, 
which he violated; previous rehabilitation, drug 
treatment, and grants of probation had not 
worked; although defendant gave an allocution 
indicating a desire to support his children and 
life changes he had made, he had committed 
similar theft offenses before and after commit- 
ting the instant theft offense; and he was not 
entitled to probation, regardless of his remorse 
or plans for the future. State v. Loper, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Oct. 22, 2020). 


7. Prior Felony Convictions. 

Trial court did not err in classifying defen- 
dant as a Range II, multiple offender because 
he had three prior convictions for aggravated 
assault; the three prior convictions for aggra- 
vated assault were all Class C felonies; and 
defendant’s aggravated robbery conviction was 
a Class B felony; therefore, his prior convictions 
for aggravated assault amounted to three 
felony convictions within the next two lower 
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felony classes of the aggravated robbery convic- 
tion. State v. Carter, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 496 (Tenn. Crim. App. Aug. 
16, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant because, since he was 
sentenced for two Class C felonies his prior 
criminal record of two Class C felonies justified 
sentencing him as a multiple offender, and the 
trial court enhanced his sentence to the top of 
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the appropriate range. State v. Ward, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 693 (Tenn. 
Crim. App. Oct. 25, 2019). 

Trial court properly classified and sentenced 
defendant as a Range II offender based on 
defendant’s prior felony conviction for robbery 
in Florida because robbery was a named felony 
in Tennessee. State v. Mansir, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 635 (Tenn. Crim. 
App. Sept. 25, 2020). 


(a) A persistent offender is a defendant who has received: 

(1) Any combination of five (5) or more prior felony convictions within the 
conviction class or higher or within the next two (2) lower felony classes, 
where applicable; or 

(2) At least two (2) Class A or any combination of three (3) Class A or Class 
B felony convictions if the defendant’s conviction offense is a Class A or B 
felony. 

(b) In determining the number of prior convictions a defendant has received: 

(1) Prior conviction means a conviction for an offense occurring prior to 
the commission of the offense for which the defendant is being sentenced; 

(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 

(3)(A) A finding or adjudication that a defendant committed an act as a 

juvenile that would constitute a felony if committed by an adult and that 

resulted in a transfer of the juvenile to criminal court pursuant to 

§ 37-1-134 or similar statutes of other states or jurisdictions shall not be 

considered as a prior conviction for the purposes of this section unless the 

juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juvenile that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 

(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims or convictions for the offense of 
aggravated burglary under § 39-13-1003, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) Prior convictions includes convictions under the laws of any other 
state, government or country that, if committed in this state, would have 
constituted an offense cognizable by the laws of this state. In the event that 
a felony from a jurisdiction other than Tennessee is not a named felony in 
this state, the elements of the offense shall be used by the Tennessee court 
to determine what classification the offense is given. 

(c) Adefendant who is found by the court beyond a reasonable doubt to be a 
persistent offender shall receive a sentence within Range III. 
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(d) The finding that a defendant is or is not a persistent offender is 


appealable by either party. 


History. 

Acts 1989, ch. 591, § 6; 2005, ch. 353, § 3; 
2009, ch. 603, § 2; 2010, ch. 861, § 2; 2021, ch. 
54579) 40: 


Amendments. 
The 2021 amendment substituted “aggra- 


vated burglary under § 39-13-1003” for “aggra- 
vated burglary under § 39-14-403” in (b)(4). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


4, Range III Offender. 

Defendant was properly sentenced for sale of 
a controlled substance as a Range III, persis- 
tent offender; defendant’s attempted aggra- 
vated robbery charge necessarily contained an 
element of bodily injury or threatened bodily 
injury, and because this conviction contained 
bodily harm or threatened bodily harm, it was 
an exception to the 24-merger rule and would 
not merge with the aggravated burglary convic- 
tion. State v. Adcock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 688 (Tenn. Crim. App. Oct. 
24, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 112 (Tenn. Feb. 21, 2020). 


40-35-108. Career offender. 


Trial court’s imposition of the maximum sen- 
tences of 15 years as a Range III, persistent 
offender, for defendant’s Class C felony offenses 
was presumed reasonable because the trial 
court clearly stated on the record its reasons for 
the sentences imposed and all of defendant’s 
sentences were within the appropriate ranges 
and the trial court reflected that the trial court 
considered the purposes and principles of the 
Sentencing Act. State v. Williams, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 720 (Tenn. Crim. 
App. Nov. 12, 2019). 


(a) A career offender is a defendant who has received: 


(1) Any combination of six (6) or more Class A, B or C prior felony 
convictions, and the defendant’s conviction offense is a Class A, B or C felony; 
(2) At least three (3) Class A or any combination of four (4) Class A or 
Class B felony convictions if the defendant’s ‘conviction offense is a Class A 
or B felony; or 
(3) At least six (6) prior felony convictions of any classification if the 
defendant’s conviction offense is a Class D or E felony. 
(b) In determining the number of prior convictions a defendant has received: 
(1) “Prior conviction” means a conviction for an offense occurring prior to 
the commission of the offense for which the defendant is being sentenced; 
(2) All prior felony convictions, including those occurring prior to Novem- 
ber 1, 1989, are included; 
(3)(A) A finding or adjudication that a defendant committed an act as a 
juvenile that would constitute a felony if committed by an adult and that 
resulted in a transfer of the juvenile to criminal court pursuant to 
§ 37-1-134 or similar statutes of other states or jurisdictions shall not be 
considered as a prior conviction for the purposes of this section, unless the 
juvenile was convicted of a felony in a criminal court; 

(B) Notwithstanding subdivision (b)(3)(A), a finding or adjudication 
that a defendant committed an act as a juvenile that would constitute a 
Class A or Class B felony if committed by an adult shall be considered as 
a prior conviction for the purposes of this section, regardless of whether 
the juvenile was transferred to criminal court pursuant to § 37-1-134, or 
similar statutes of other states or jurisdictions; 
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(4) Except for convictions for which the statutory elements include serious 
bodily injury, bodily injury, threatened serious bodily injury or threatened 
bodily injury to the victim or victims or convictions for the offense of 
aggravated burglary under § 39-13-1003, convictions for multiple felonies 
committed within the same twenty-four-hour period constitute one (1) 
conviction for the purpose of determining prior convictions; and 

(5) “Prior convictions” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would have 
constituted an offense cognizable by the laws of this state. In the event that 
a felony from a jurisdiction other than Tennessee is not a named felony in 
this state, the elements of the offense shall be used by the Tennessee court 
to determine what classification the offense is given. 

(c) Adefendant who is found by the court beyond a reasonable doubt to be a 
career offender shall receive the maximum sentence within the applicable 
Range III. 

(d) The finding that a defendant is or is not a career offender is appealable 


by either party. 


History. 

Acts 1989, ch. 591, § 6; 2005, ch. 353, § 4; 
2009, ch. 603, § 3; 2010, ch. 861, § 3; 2021, ch. 
545, § 12. 


Amendments. 
The 2021 amendment substituted “aggra- 


vated burglary under § 39-13-1003” for “aggra- 
vated burglary under § 39-14-4038” in (b)(4). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


5; Career Offender Finding Upheld. 
6. Sentence Proper. 


5. Career Offender Finding Upheld. 

Trial court did not err by determining that 
defendant was a career offender under T.C.A. 
§ 40-35-108(a)(1) because he pleaded guilty to 
three counts of the sale of oxymorphone and the 
trial court’s finding that defendant had six 
prior felony convictions was supported by the 
record. Because of defendant’s status as a ca- 
reer offender, the trial court properly imposed 
the statutorily mandated 15-year sentence for 
each of his convictions. State v. Jackson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Oct. 21, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 229 (Tenn. 
Mar. 26, 2020). 


6. Sentence Proper. 

Trial court did not err by imposing an exces- 
sive sentence of 30 years for his drug convic- 
tions because the trial court determined the 
defendant was a career offender based on his 
prior criminal record, the maximum sentence 
for a Class B felony in Range III was 30 years, 
the maximum sentence for a Class C felony in 
Range III was 15 years, and therefore, the trial 


court properly sentenced the defendant to 30 
years for each count of sale and delivery of 0.5 
grams or more of cocaine and 15 years for each 
count of sale and delivery of less than 0.5 grams 
of cocaine, resulting in an effective sentence of 
30 years. State v. Parks, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
July 29, 2019). 

Trial court properly used defendant’s six 
prior convictions in Florida to sentence defen- 
dant as a Range III, career offender to 12 years 
in confinement for aggravated statutory rape, a 
Class D felony, because reliable hearsay was 
admissible in a sentencing hearing; and a pre- 
sentence report was considered reliable hear- 
say. State v. Sexton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Nov. 
5, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 209 (Tenn. Mar. 26, 2020), cert. 
denied, Sexton v. Tennessee, 208 L. Ed. 2d 291, 
— 8. Ct. —, — U.S. —, 2020 U.S. LEXIS 5300 
(U.S. Nov. 2, 2020). 

Defendant’s maximum 30-year sentence for 
possession of 0.5 grams or more of cocaine with 
intent to deliver was upheld on appeal; he was 
a career offender, the sentence was in range, 
and the trial court considered several enhance- 
ment and mitigating factors and followed the 
purposes of the Sentencing Act. State v. Parks, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 13, 2019). 


40-35-109 


Trial court properly sentenced defendant as a 
career offender to six years for violation of the 
Sex Offender Registry; the sentence was within 
the appropriate range, and the trial court thor- 
oughly articulated its reasoning, including that 
defendant had failed to comply with probation 
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numerous times and had another charge in 
another county while waiting for sentencing on 
the current charge. State v. Davis, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 
App. Aug. 7, 2020). 


40-35-109. Especially mitigated offender. 


NOTES TO DECISIONS 


ANALYSIS 


if Discretion of Court. 
5} Waiver. 


1. Discretion of Court. 

Trial court did not abuse its discretion in 
deciding to classify defendant as a Range I, 
standard offender, following defendant’s convic- 
tion for aggravated child abuse because, al- 
though the court found defendant’ lack of crimi- 
nal history to be a mitigating factor, the court 
found that applicable enhancement factors— 
the victim was a one-year-old child, exceptional 
cruelty, and defendant abusing a position of 
trust over the victim—precluded sentencing 
defendant as an especially mitigated offender. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 


40-35-110. Classification of offenses. 


lished, — S.W.38d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Trial court properly sentenced defendant as a 
Range I, standard offender, because according 
to the plea form signed by defendant, the par- 
ties agreed that defendant would be sentenced 
as a Range I, standard offender. State v. Hill, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 46 
(Tenn. Crim. App. Jan. 29, 2020). 


5. Waiver. 

Defendant waived his challenge to offender 
classification because he pleaded guilty and 
failed to raise the issue at sentencing; defen- 
dant’s offender classification was never in dis- 
pute before the trial court, and defendant never 
presented the trial court with the argument 
that he should be sentenced as an especially 
mitigated offender. State v. Ward, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 437 (Tenn. Crim. 
App. July 19, 2019). 


(a) Felonies are classified for the purpose of sentencing into five (5) 


categories: 
(1) Class A felonies; 
(2) Class B felonies; 
(3) Class C felonies; 
(4) Class D felonies; and 
(5) Class E felonies. 


(b) An offense designated a felony without specification as to category is a 


Class E felony. 


(c) Misdemeanors are classified for the purpose of sentencing into three (3) 


categories: 
(1) Class A misdemeanors; 
(2) Class B misdemeanors; and 
(3) Class C misdemeanors. 


(d) An offense designated as a misdemeanor without specification as to 


category is a Class A misdemeanor. 
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History. 
Acts 1989, ch. 591, § 6. 


Sentencing Commission Comments. 


CLASSIFICATION OF THE REVISED 
CRIMINAL CODE 
(Current as of July 1, 2021) 


Class A Felonies 

Class and 

New Code 

Section Offense 

39-11-117 Attempt — First degree murder 
39-11-117 Conspiracy — First degree murder 
39-13-210 Second degree murder 
39-13-210(a)(2) Second degree murder that 
results from the unlawful distribution of any 
Schedule I or Schedule II drug, when the 
drug is the proximate cause of the death of 
the user 

39-13-210(c) Second degree murder that re- 
sults from the unlawful distribution of any 
Schedule I or Schedule II drug, when the 
drug is the proximate cause of the death of 
the user. Defendant sentenced one range 
higher than range otherwise appropriate if 
victim is a minor 

39-13-210(a)(3) Second degree murder by 
unlawful distribution or unlawful delivery or 
unlawful dispensation of fentanyl or carfen- 
tanil, when those substances alone, or in com- 
bination with any other controlled substance 
39-13-218 Aggravated vehicular homicide 
39-13-305 Especially aggravated kidnapping 
39-13-3809 Trafficking for a commercial sex 
act where victim is child under 15 or offense 
occurs within 1,000’ of school, park, play- 
ground 

39-13-403 Especially aggravated robbery 
39-13-502 Aggravated rape 

39-13-514(b)(3) Patronizing prostitution (vic- 
tim under age 18 or with intellectual disabil- 
ity) 

39-13-515 Promoting prostitution where 
prostitute is less than 18 

39-13-518(c)(1) Continuous sexual abuse of a 
child 

39-13-522 Rape of a child (punished as 
Range II offender) 

39-13-531 Aggravated rape of a child 
39-13-805 Act of terrorism (unless act re- 
sults in loss of human life) 

39-13-807 Providing material support or re- 
sources to act of terrorism or to a designated 
entity 

39-13-808(b)(1) Distribution or delivery of 
substance as act of terrorism 

39-14-105 Value of property unlawfully ob- 
tained is in excess of $250,000 


Class A Felonies 
39-14-113 Organized retail crime involving 


~ stored value cards (over $250,000) 


39-14-113 Organized retail crime involving 
stored value cards (over $60,000) if the defen- 
dant exercised organizational, supervisory, 
financial, or management authority over the 
activity of one (1) or more other persons in 
violation of section 

39-14-155(c)(1) Mail theft (over $250,000) 
39-14-302 Aggravated arson 

39-14-411 Critical infrastructure vandalism 
($250,000 or more) 

39-14-602(d) Computer crimes violation in 
connection with act of terrorism 

39-15-402 Aggravated child abuse or aggra- 
vated child neglect or endangerment where 
child 8 or less or vulnerable 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $60,000 or more (fine not less 
than $1,000) 

39-16-603 Evading arrest resulting in death 
of law enforcement officer 

39-17-4174) Manufacture, delivery, sale, pos- 
session or conspiracy of certain amounts of 
drugs listed (fine not greater than $500,000) 


Class B Felonies 

Class and 

New Code 

Section Offense 

39-11-117 Solicitation — First degree mur- 
der 

39-12-205 RICO offense 

39-13-102 Intentional or knowing aggra- 
vated assault by discharging firearm from 
within motor vehicle and victim is a minor 
39-13-209 Voluntary manslaughter by dis- 
charging firearm from within motor vehicle 
and victim is a minor 

39-13-213(b) Vehicular homicide involving 
intoxication 

39-13-304 Aggravated kidnapping 
39-13-3807 Subjecting another to involuntary 
labor servitude where injury, extended dura- 
tion, multiple victims, or victim less than 13 
39-13-309 Trafficking for a commercial sex 
act 
39-13-402 
39-13-404 
39-13-5038 Rape 

39-13-504 Aggravated sexual battery 
39-13-514(b)(3) Patronizing prostitution (in- 
tellectual disability or victim 15, 16 or 17 
years of age) 

39-13-515 Promoting prostitution where the 
prostitute is less than 18 years of age 
39-13-518(c)(2) and (3) Continuous sexual 
abuse of a child 


Aggravated robbery 
Carjacking 
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Class B Felonies 


39-13-528 Soliciting minor to engage in 


Class A sexual offense 

39-13-532 Statutory rape by authority figure 
39-13-529(a) Induce minor to engage in 
sexual activity observed by another 
39-13-806 Violations involving weapons of 
mass destruction 

39-13-807 Providing material support to per- 
son committing act of terrorism 

39-13-1004 Especially aggravated burglary 
39-14-105(a)(5) Theft ($60,000 or more but 
less than $250,000). One classification higher 
if 5th or subsequent conviction in 2 year pe- 
riod and theft involved retail merchandise. 
39-14-113 Organized retail crime involving 
stored value cards ($60,000-$250,000) 
39-14-113 Organized retail crime involving 
stored value cards ($10,000-$59,999) if the 
defendant exercised organizational, supervi- 
sory, financial, or management authority over 
the activity of one (1) or more other persons 
in violation of section 

39-14-114 Forgery ($60,000 or more but less 
than $250,000) 

39-14-115 Criminal simulation ($60,000 or 
more but less than $250,000) 

39-14-118 Illegal possession or fraudulent 
use of credit card or debit card ($60,000 or 
more) 

39-14-121 Worthless checks ($60,000 or 
more but less than $250,000) 

39-14-130 Destruction of valuable papers 
($60,000 or more but less than $250,000) 
39-14-133 Fraudulent or false insurance 
claims ($60,000 or more but less than 
$250,000) 

39-14-137(b) Fraudulent qualifying for set 
aside contracts ($60,000 or more) 

39-14-138 Theft of trade secrets ($60,000 or 
more but less than $250,000) 

39-14-1389 Sale of recorded live performances 
without consent ($60,000 or more but less 
than $250,000) 

39-14-149 Communication theft ($60,000 or 
more but less than $250,000) 

39-14-154 Home improvement fraud 
($60,000 or more but less than $250,000) 
39-14-155(c)(1) Mail theft ($60,000 or more 
but less than $250,000) 

39-14-205 Intentional killing of animals 
($60,000 or more but less than $250,000) 
39-14-208 Injuring guide dog ($60,000 or 
more but less than $250,000) 

39-14-301 Arson of a place of worship 
39-14-408 Vandalism ($60,000 or more but 
less than $250,000) 

39-14-408 Vandalism of retail merchant 
($60,000 or more but less than $250,000) 
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Class B Felonies 

39-14-411 Critical infrastructure vandalism 
($60,000 or more but less than $250,000) 
39-14-602 Alters, damages, or attempts to 
damage or destroy any computer, computer 
system or computer network or computer pro- 
gram or data ($60,000 or more) 

39-14-603 Unsolicited bulk electronic mail 
($60,000 or more but less than $250,000) 
39-14-903 Money laundering offenses 
39-14-903(e) Unlawful use of property to 
launder or transport criminal proceeds or to 
commit or facilitate TennCare fraud, on 5 or 
more occasions 

39-15-402 Aggravated child abuse or aggra- 
vated child endangerment or neglect 
39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $10,000—59,999 (fine not less 
than $1,000) 

39-15-508 Aggravated neglect of an elderly 
or vulnerable adult by a caregiver that results 
in serious bodily injury (minimum fine of 
$1,000) 

39-15-511 Aggravated abuse of elderly or 
vulnerable adult involving deadly weapon or 
strangulation or resulting in serious bodily 
injury 

39-16-102 Public servant accepting bribe or 
offering bribe to public servant 

39-17-107 Adulteration of food, liquids or 
pharmaceuticals (serious bodily injury or 
death) 

39-17-417(b) Manufacture, delivery, sale, 
possession, or conspiracy Schedule I drug 
(fine not greater than $100,000) 

39-17-417(c) Manufacture, delivery, sale, 
possession, or conspiracy involving cocaine or 
methamphetamine in amounts of .5 grams or 
more (fine not greater than $100,000) 
39-17-4174) Manufacture, delivery, sale, pos- 
session, or conspiracy of certain amounts of 
listed drugs (fine not greater than $200,000) 
39-17-435 Initiating process to result in 
manufacture of methamphetamine 

39-17-455 Manufacture, delivery, sale, pos- 
session, or conspiracy involving methamphet- 
amine in amounts of .5 grams or more (fine 
not greater than $100,000) 

39-17-1003 Sexual exploitation of a minor 
more than 100 images 

39-17-1004(b) Aggravated sexual exploita- 
tion of minor more than 25 images 
39-17-1005 Especially aggravated sexual ex- 
ploitation of minor 

39-17-1307(b)(1)(A) Possession of firearm 
after convicted of felony involving the use or 
attempted use of force, violence, or a deadly 
weapon 
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Class B Felonies 
39-17-1302 Possession of explosive or explo- 
sive weapon 


Class C Felonies 

Class and 

New Code 

Section Offense 
39-13-102(a)(1),(b),(c) Intentional aggravated 
assault ($15,000 fine if committed against cer- 
tain occupations while discharging duties) 
39-13-102 Reckless aggravated assault by 
discharging firearm from within motor vehicle 
and victim is a minor 

39-13-103(b)(3) Reckless endangerment by 
discharging firearm into habitation 
39-13-103(b)(4) Reckless endangerment by 
discharging firearm from within motor vehicle 
39-13-109 Criminal exposure of another to 
HIV 

39-13-115 Aggravated vehicular assault 
39-13-209 Reckless homicide by discharging 
firearm from within motor vehicle and victim 
is a minor 

39-13-211 Voluntary manslaughter 
39-18-213 Vehicular homicide by drag racing 
and where alcohol not involved 

39-13-3038 Kidnapping 

39-13-307 Subjecting another to involuntary 
labor servitude 

39-13-308 Trafficking in forced labor 
39-13-315 Advertising commercial sexual 
abuse 

39-13-401 Robbery 

39-13-516 Aggravated prostitution 
39-13-518(4) Continuous sexual abuse of a 
child 

39-13-527 Sexual battery by authority figure 
39-13-528 Soliciting minor to engage in 
Class B sexual offense 

39-13-529(b) Adult engaging in sexual activ- 
ity for viewing by minor less than 13 
39-13-611 Aggravated unlawful photography 
39-13-808(b)(2) Distribution or delivery of 
substance as a hoax device 

39-13-1003 Aggravated burglary 
39-14-105(a)(4) Theft ($10,000-$59,999) One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved re- 
tail merchandise. 

39-14-1138 Organized retail crime involving 
stored value cards ($10,000-$59,999) 
39-14-113 Organized retail crime involving 
stored value cards ($2,500-$9,999) if the de- 
fendant exercised organizational, supervisory, 
financial, or management authority over the 
activity of one (1) or more other persons in 
violation of section 

39-14-114 Forgery ($10,000-$59,999) 
39-14-115 Criminal simulation ($10,000- 
$59,999) 

39-14-118 Illegal possession or fraudulent 
use of credit card or debit card ($10,000- 
$59,999) 


Class C Felonies 

39-14-121 Worthless checks ($10,000- 
$59,999) 

39-14-130 Destruction of valuable papers 
($10,000-$59,999) 

39-14-1383 Fraudulent or false insurance 
claims ($10,000-$59,999) 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($10,000-$59,000) 

39-14-1388 Theft of trade secrets ($10,000- 
$59,999) 

39-14-1389 Sale of recorded live performances 
without consent ($10,000-$59,000) 

39-14-149 Communication theft ($10,000- 
$59,999) 

39-14-150(c) Identity theft trafficking 
39-14-154 Home improvement fraud 
($10,000-$59,999) 

39-14-155(c)(1) Mail theft ($10,00-$59,999) 
39-14-205 Intentional killing of animals 
($10,000-$59,999) 

39-14-208 Injuring guide dog ($10,000- 
$59,999) 

39-14-301 Arson 

39-14-408 Vandalism ($10,000-$59,999) 
39-14-408 Vandalism of retail merchant 
($10,000-$59,999) 

39-14-411 Critical infrastructure vandalism 
($10,000-$59,999) 

39-14-602(b)(5) Violation of Tennessee Per- 
sonal and Commercial Computer Act 
($10,000-$59,999) 

39-14-603 Unsolicited bulk electronic mail 
($10,000-$59,999) 

39-14-804 Theft of animal from or damage to 
an animal facility exceeding $500 
39-15-201(b)(1) Criminal abortion 
39-15-201(d) Abortion performed on nonresi- 
dent 
39-15-209(e)(1) 
abortion 
39-15-215(f) Performing or inducing, or at- 
tempting to perform or induce, an abortion 
39-15-216(b) Failure to determine the gesta- 
tional age of the unborn child prior to per- 
forming or inducing, or attempting to perform 
or induce, an abortion. 

39-15-216(c) Performing or inducing, or at- 
tempting to perform or induce, an abortion on 
a pregnant woman whose unborn child has a 
fetal heartbeat 

39-15-217(f) Performing or inducing, or at- 
tempting to perform or induce an abortion 
because of the sex, race, or Down syndrome 
status of the unborn child 

39-15-302 Incest 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $2,500—9,999 (fine not less than 
$1,000) 

39-15-508 Aggravated neglect of an elderly 
or vulnerable adult by a caregiver that results 
in serious physical harm (minimum fine of 
$1,000) 


Performance of partial birth 
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Class C Felonies 


39-15-511 Aggravated abuse of elderly or 


vulnerable adult resulting in serious psycho- 
logical injury or serious physical harm 
39-16-105 Buying and selling in regard to 
public offices 

39-16-107 Bribing a witness 

39-16-108 Bribing a juror 

39-16-201 Introduction of weapons or explo- 
sives, into a state, county, or municipal penal 
institution 

39-16-502(a)(3) Initiating or circulating false 
report of bomb, fire or other emergency 
39-16-503 Tampering with or fabricating evi- 
dence 

39-16-603 Evading arrest resulting in seri- 
ous bodily injury to law enforcement officer 
39-16-607(c)(3) Intentionally facilitating or 
permitting escape from penal institution 
39-17-107 Adulteration of food, liquids or 
pharmaceuticals causing bodily injury 
39-17-315(d)(1) Especially Aggravated Stalk- 
ing 

39-17-417(c) Manufacture, delivery, sale, or 
possession of Schedule II drug including co- 
caine or methamphetamine less than .5 
grams (fine not greater than $100,000) 
39-17-417(e) Manufacture, delivery, sale, or 
possession of flunitrazepam (fine not greater 
than $100,000) 

39-17-417(g)(3) Manufacture, delivery, sale, 
or possession of 20-99 marijuana plants (fine 
not greater than $100,000) 

39-17-454(g)(2) Second or subsequent offense 
of manufacturing, selling or possessing with 
the intent to manufacture or sell a controlled 
substance analogue 

39-17-454(g)(3) Sale, dispensing or delivery 
of controlled substance analogue to a minor 
39-17-455 Manufacture, delivery, sale, or 
possession of methamphetamine less than .5 
grams (fine not greater than $100,000) 
39-17-607(b) Attempting to influence lottery 
(maximum fine of $100,000) 

39-17-1003 Sexual exploitation of a minor 
more than 50 images 

39-17-1004 Aggravated sexual exploitation 
of a minor 

39-17-1302(f)(3) Possession of a hoax device 
39-17-1307(b)(1)(B) Possession of a firearm 
with a prior conviction for a drug felony 
39-17-13824(b) Employing firearm during 
commission of a dangerous felony (6 year 
minimum if no prior record and 10 year mini- 
mum if prior dangerous felony conviction) 
39-17-1324(g) Employing firearm during 
commission of a dangerous felony if prior con- 
viction for a dangerous felony (15 year mini- 
mum) 
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Class D Felonies 

Class and 

New Code 

Section Offense 
39-13-102(a)(1)(B) Reckless aggravated as- 
sault ($15,000 fine if committed against cer- 
tain occupations while discharging duties) 
39-13-103 Reckless endangerment by dis- 
charging firearm or antique firearm into unoc- 
cupied habitation 

39-13-106 Vehicular assault 

39-13-110 Female genital mutilation, facili- 
tation of or transportation for purpose of fe- 
male genital mutilation 

39-13-209 Criminally negligent homicide by 
discharging firearm from within motor vehicle 
and victim is a minor 

39-13-213(a)(4) Vehicular homicide in con- 
struction zone 

39-13-215 Reckless homicide 

39-13-216 Assisted suicide 

39-13-506 Aggravated statutory rape ~ 
39-13-515 Promoting prostitution if person 
being promoted has an intellectual disability 
39-13-528 Soliciting minor to aa in 
Class C sexual offense 

39-13-533 Promoting travel for oPoabntio 
39-13-602 Unlawful one or elec- 
tronic surveillance 

39-13-605(d)(3) Dissemination of photo- 
graphs and victim under 13 years of age 
39-13-1002 Burglary — other than habitation 
or auto 

39-14-105(a)(3) Theft ($2,500-$9,999) One 
classification higher if 5th or subsequent con- 
viction in 2 year period and theft involved re- 
tail merchandise. 

39-14-112 Extortion 

39-14-1138 Organized retail crime involving 
stored value cards ($2,500-9,999) 

39-14-113 Organized retail crime involving 
stored value cards ($1,001-$2,499) if the de- 
fendant exercised organizational, supervisory, 
financial, or management authority over the 
activity of one (1) or more other persons in 
violation of section 

39-14-114 Forgery ($1,000-$9,999) 
39-14-115 Criminal simulation ($2,500- 
$9,999) 

39-14-118 Illegal possession or fraudulent 
use of credit card or debit card ($2,500- 
$9,999) 

39-14-121 Worthless checks ($2,500-$9,999) 
39-14-1380 Destruction of valuable papers 
($2,500-$9,999) 

39-14-133 Fraudulent or false insurance 
claims ($2,500-$9,999) 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($2,500-$9,999) 
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Class D Felonies 

39-14-1388 Theft of trade secrets ($2,500- 
$9,999) 

39-14-139 Sale of recorded live performances 
without consent ($2,500-$9,999) 

39-14-147 Fraudulent transfer of motor ve- 
hicle valued at $20,000 or more 

39-14-149 Communication theft ($2,500- 
$9,999) 

39-14-150(b) Identity theft 

39-14-154 Home improvement fraud ($2,500- 
$9,999) 

39-14-155(c)(1) Mail theft ($2,500-$9,999) 
39-14-205 Intentional killing of animals 
($2,500-$9,999) 

39-14-208 Injuring guide dog ($2,500-$9,999) 
39-14-408 Vandalism ($2,500-$9,999) 
39-14-408 Vandalism of retail merchant 
($2,500-$9,999) 

39-14-411 Critical infrastructure vandalism 
($2,500-$9,999) 

39-14-414 Unauthorized camping on state 
property 

39-14-602(a) Violation of Tennessee Personal 
and Commercial Computer Act ($2,500- 
$9,999) 

39-14-603 Unsolicited bulk electronic mail 
($2,500-$9,999) 

39-15-401(a) Child abuse where child is 8 or 
less 
39-15-401(d) 
or less 
39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $1,001—2,499 (fine not less than 
$1,000) 

39-15-507 Neglect of a vulnerable adult (fine 
not less than ($1,000) 

39-15-510 Knowing abuse of a vulnerable 
adult 

39-15-513 False claim for reimbursement of 
value of unsolicited medical supplies 
39-16-201 Introduction or possession of in- 
toxicant or drugs or introduction of telecom- 
munications device into state, county, or mu- 
nicipal penal institution 

39-16-502(a)(1), (2) False report to law en- 
forcement not involving bomb, fire or emer- 
gency 

39-16-507 Coercion of a witness 
39-16-603(b)(3)(B) Evading arrest in motor 
vehicle creating risk of injury to bystanders or 
pursuing law enforcement, 60 days manda- 
tory. 

39-16-608 Introduction of escape implements 
into penal institutions 

39-16-703 Aggravated perjury 

39-17-309(b) Civil rights intimidation 


Child neglect where child is 8 


Class D Felonies 


~ 89-17-314 Training for civil disorder 


39-17-417(d) Manufacture, delivery, sale or 
possession of Schedule III drug (fine not 
greater than $50,000) 

39-17-417(e) Manufacture, delivery, sale or 
possession of Schedule IV drug (fine not 
greater than $50,000) 

39-17-417(g)(2) Manufacture, delivery, sale 
or possession of 10-70 pounds of Schedule VI 
drug marijuana (fine not greater than 
$50,000) 

39-17-430 Prescribing or selling steroid for 
unlawful purpose 

39-17-4383 Promoting manufacture of meth- 
amphetamine 

39-17-454(g)(1) Manufacture, sell or possess 
with intent to manufacture or sell a controlled 
substance analogue 

39-17-607(a) Making counterfeit or altering 
lottery ticket (amounts not greater than 
$50,000) 

39-17-608 Making material false statement 
on lottery application or record 

39-17-654(c) Unauthorized person conduct- 
ing charitable gaming event 

39-17-1003 Sexual exploitation of a minor 
39-17-1304(c)(2) Restrictions on firearms 
ammunition 

39-17-1320(b) Parent knowingly providing 
handgun to juvenile 

39-17-1324(a) Possession of firearm or an- 
tique firearm during attempt to commit dan- 
gerous felony (3 year minimum if no prior re- 
cord and 5 year minimum if prior dangerous 
felony conviction) 

39-17-1324) Possession of firearm or an- 
tique firearm during attempt to commit dan- 
gerous felony if prior conviction for dangerous 
felony (15 year minimum) 


Class E Felonies 

Class and 

New Code 

Section Offense 

39-11-411 Accessory after the fact 

39-13-111 Domestic assault 3rd offense de- 
pending on relationship (90 days mandatory 
confinement) 

39-13-1038 Reckless endangerment (deadly 
weapon involved) 

39-13-108 Intentional escape from HIV quar- 
antine 

39-13-212 Criminally negligent homicide 
39-13-306 Custodial interference where per- 
son not voluntarily returned by defendant 
39-13-505 Sexual battery 


40-35-110 


Class E Felonies 


39-13-506 Mitigated statutory rape and 


statutory rape 

39-13-511 Indecent exposure where defen- 
dant is over 18, the victim is under 13 and © 
the defendant has 2 or more prior convictions 
for indecent exposure or public indecency or 
the defendant is 18, the victim is under 13 
and the offense occurs on property of school, 
day care center, at a time children likely to be 


present 
39-13-515 Promoting prostitution 
39-13-517 Public indecency where the defen- 


dant is masturbating on property of public 
school, day care center or other child care fa- 
cility at a time defendant should know there 
are children present 

39-13-526(b)(3) Violation of community su- 
pervision of sex offender where violation also 
a felony 

39-13-528 Soliciting minor to engage in 
Class D sexual offense 

39-13-529(c) Adult engaging in sexual activ- 
ity for viewing by minor 

39-13-604(c)(2) Knowing dissemination of 
illegally recorded cellular communication 
39-13-605(d)(2) Dissemination of photo- 
graphs of victim under 138 years of age 
39-13-607(d)(2) Observation without consent 
(victim under the age of 13) 

39-13-903(b) Unlawful use of an unmarried 
aircraft within 250 feet of a critical infra- 
structure facility 

39-13-1002 Burglary of an auto 
39-14-105(a)(2) Theft ($1,001-$2,499 or fire- 
arm valued at $2,499 or less) One classifica- 
tion higher if 5th or subsequent conviction in 
2 year period and theft involved retail mer- 
chandise. 

39-14-1138 Organized retail crime involving 
stored value cards ($1,001-$2,499) 

39-14-1138 Organized retail crime involving 
stored value cards ($1,000 or less) if the de- 
fendant exercised organizational, supervisory, 
financial, or management authority over the 
activity of one (1) or more other persons in 
violation of section 

39-14-114(c) Forgery ($1,001-$2,499) 
39-14-115 Criminal simulation ($1,001- 
$2,499) 

39-14-116(c) Hindering secured creditors 
39-14-117(b) Fraud in insolvency 

39-14-118 Fraudulent use of credit card or 
debit card ($1,001-$2,499) 

39-14-121 Worthless checks ($1,001-$2,499) 
39-14-130 Destruction of valuable papers 
($1,001-$2,499) 

39-14-131 Destruction or concealment of will 
39-14-133 Fraudulent or false insurance 
claim ($1,001-$2,499) 
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Class E Felonies 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($1,001-$2,499) 

39-14-138 Theft of trade secrets ($1,001- 
$2,499) 

39-14-139 Sale of recorded live performances 
without consent ($1,001-$2,499) 

39-14-143 Unauthorized solicitation for po- 
lice, judicial or safety associations 
39-14-147(f) Fraudulent transfer of motor 
vehicle with value of less than $20,000 
39-14-149 Communication theft ($1,001- 
$2,499 (fine only)) 

39-14-154 Home improvement fraud ($1,001- 
$2,499) 

39-14-155(c)(2) Mail theft (2nd or subse- 
quent offense) 

39-14-155(c)(1) Mail theft ($1,001-$2,499) 
39-14-202(f)(2) Animal cruelty (2nd or subse- 
quent offense) 
39-14-203(c)(1) Animal fighting (other than 
cock) 

39-14-205 Intentional killing of animals 
($1,001-$2,499) 

39-14-205 Minimum punishment for killing 
service animal 

39-14-208 Injuring guide dog ($1,001-$2,499) 
39-14-212(d) Aggravated cruelty to animals 
39-14-214 Bestiality 

39-14-217 Aggravated cruelty to livestock 
animals 

39-14-218 Failure to provide receipt for cre- 
mation of animal 

39-14-303 Setting fire to personal property 
or land 

39-14-408 Vandalism ($1,001-$2,499) 
39-14-408 Vandalism of retail merchant 
($1,001-$2,499) 

39-14-411 Critical infrastructure vandalism 
($2,499 or less) 

39-14-505 Aggravated criminal littering (2nd 
and 3rd offenses involving certain weight or 
volume) 
39-14-602 Violation of Tennessee Personal 
and Commercial Computer Act ($1,001- 
$2,499) 

39-14-603 Unsolicited bulk electronic mail 
($1,001-$2,499) 

39-14-704 Sale, purchase, possession or use 
of automated sales suppression device (Fine 
only up to $100,000) 

39-14-903(d) Unlawful use of property to 
launder or transport criminal proceeds or to 
commit or facilitate TennCare fraud 
39-15-101(d) Flagrant nonsupport 
39-15-201(b)(2) Attempt to procure criminal 
miscarriage 

39-15-202(d) Failure to observe waiting pe- 
riod before giving consent to abortion 
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Class E Felonies 

39-15-206 Failure or refusal of physician or 
hospital to preserve the life of an infant deliv- 
ered during an abortion 

39-15-208 Unlawful use of aborted fetus 
39-15-215(g) Failure to certify by an ultra- 
sound technician or referring physician whose 
performance of an ultrasound is relied upon 
by a physician in performing or inducing, or 
attempting to perform or induce, an abortion 
without provided required notice. 

39-15-218(j) Knowingly or recklessly per- 
forming or inducing, or attempting to perform 
or induce, an abortion without provided re- 
quired notice. 

39-15-401(b) Child neglect or endangerment 
where child 8 or less 

39-15-502 Financial exploitation of elderly or 
vulnerable adult where amount unlawfully 
exploited is $1,000 or less (fine not less than 
$1,000) 

39-15-507 Neglect of an elderly adult (fine 
not less than $1,000) 

39-15-510 Knowing abuse of an elderly adult 
39-16-104 Public servant soliciting unlawful 
compensation 

39-16-201 Possessing unauthorized telecom- 
munication device in a penal institution (fine 


only) 

39-16-302 Impersonation of licensed profes- 
sional 

39-16-402 Official misconduct 

39-16-403 Official oppression 

39-16-408 Law enforcement officer, correc- 


tional employee, volunteer or vendor engaging 
in sex with inmate 

39-16-409 Probation or parole officer engag- 
ing in sex with probationer or parolee 
39-16-504 Destruction of or tampering with 
governmental records 

39-16-508 Coercion of juror 

39-16-510 Retaliation for past action 
39-16-603 Evading arrest in motor vehicle, 
mandatory 30 days imprisonment 

39-16-604 Compounding a felony 
39-16-605(a) Escape from penal institution 
(felony) 

39-16-605(c) Escape from lawful custody 
(held felony) 

39-16-607(c) Correctional employee permit- 
ting or facilitating escape 

39-16-609(e) Failure to appear (felony) 
39-16-702(b)(2) Perjury on handgun permit 
application 
39-16-702(b)(3) 
istration form 
39-16-705 Subornation of aggravated perjury 
39-17-106 Gifts of adulterated candy or food 
39-17-109 Violating airport security with 
intent to commit a felony 

39-17-116 Preparing property transfer with- 
out interest in property 

39-17-117 Filing lien to encumber property 
without legal basis 


Perjury on sex offender reg- 


Class E Felonies 

39-17-303 Aggravated riot 

39-17-308(b) Harassment of victim by person 
convicted of crime 

39-17-311 Desecration of a place of worship 
or burial 

39-17-312 Abuse of corpse or sale or pur- 
chase of buried human skeletal remains 
39-17-315(c)(1) Aggravated stalking 
39-17-417(f) Manufacture, delivery, sale or 
possession of Schedule V drug (fine not 
greater than $5,000) 

39-17-417(g)(1) Manufacture, delivery, sale 
or possession of not less than % ounce and 
not more than 10 pounds of Schedule VI drug 
marijuana (fine not greater than $1,000) 
39-17-417(h) Manufacture, delivery, sale or 
possession of Schedule VII drug (fine not 
greater than $1,000) 

39-17-418(e) Simple possession or casual ex- 
change of controlled substance where person 
has 2 prior simple possession convictions and 
the current violation is for heroin. 
39-17-422(c) Selling glue for unlawful pur- 
pose 
39-17-423(c) 
stance 
39-17-425(b)(1), (2), (3) Unlawful drug para- 
phernalia uses and activities 

39-17-453 Manufacture or sale of imitation 
controlled substance 

39-17-455(b) Manufacturing marijuana con- 
centrate by a process using inherently haz- 
ardous substance 

39-17-504 Aggravated gambling promotion 
39-17-506(c)(4) Lotteries, chain letters, and 
pyramid clubs ($10,000) 

39-17-654(a) Engaging in gambling under 
pretense of charitable gaming event 
39-17-656(b) Attempting to influence the 
winning of prize in charitable gaming event 
39-17-657 Selling service in connection with 
charitable gaming event on contingency basis 
39-17-902(b) Employment of minors in dis- 
tribution of obscene material (fine $10,000- 
$100,000) 

39-17-910 Sale of child-like sex doll (fine 
$10,000-$50,000) 

39-17-1302(a)(2)-(4) Prohibited weapons 
39-17-1304(c)(1) and (3) Firearm ammuni- 
tion violation (hollow point explosive) 
39-17-1306 Carrying weapons during judi- 
cial proceedings 

39-17-1307(c) Possession of a handgun by 
person convicted of any felony 
39-17-1307(d)(1) Unlawful possession of a 
dangerous weapon other than firearm with 
intent to employ it during commission of dan- 
gerous felony 

39-17-1307(d)(2) Unlawful possession of a 
firearm with intent to employ it during com- 
mission of non-dangerous felony 

39-17-1309 Carrying weapons on school 
property 


Counterfeit controlled sub- 


40-35-110 


Class E Felonies 

39-17-1323 Committing violent or drug of- 
fense while wearing body vest or armor 
39-17-1327 Violation of Firearms Informa- 
tion Privacy Protection Act 

39-17-1367 Violation of Second Amendment 
Privacy and Protection Act of 2021 


Class A Misdemeanors 

Class and 

New Code 

Section Offense 
39-12-207(f)(2) Failure of trustee to notify 
investigative agency of RICO lien 
39-13-101(a)(1) Assault with maximum fine 
of $15,000 (intentionally causing bodily injury 
to another) 

39-13-101(a)(2) Assault (intentionally or 
knowingly causing another to fear imminent 
bodily injury) 

39-13-102 Aggravated assault of public em- 
ployee 

39-13-103 Reckless endangerment (no 
weapon involved) 

39-13-109 Criminal exposure to hepatitis B 
(HBV) and C (HCV) 

39-13-111 Domestic assault 

39-13-111 Domestic assault 2nd offense in- 
volving bodily injury (30 days mandatory in- 
carceration) 

39-13-111 Domestic assault 3rd or subse- 
quent offense involving bodily injury (90 days 
mandatory incarceration) 

39-13-113(g) Violation of protective or re- 
straining order 

39-13-113(h) Possession of firearm while or- 
der of protection in effect. 

39-13-1134) Violation of certain no contact 
orders issued as a condition of bond 
39-13-302 False imprisonment 

39-13-306 Custodial interference where per- 
son released voluntarily by the defendant 
39-13-509 Sexual contact with a minor by an 
authority figure ($1,000 mandatory minimum 
fine) 

39-13-509 Unlawful sexual contact by au- 
thority figure 

39-13-511 Public indecency 3rd or subse- 
quent offense 

39-13-511 Indecent exposure where defen- 
dant is 18 and victim is under 13 or by person 
in penal institution exposing to a guard or 
staff member 

39-13-513 Prostitution (near church or 
school) 

39-13-514 Patronizing prostitute (near 
church or school) 

39-13-517 Public indecency, 3rd or subse- 
quent offense 

39-13-526(b)(1), (2) Violation of community 
supervision by sex offender not constituting 
offense or constituting misdemeanor 
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Class A Misdemeanors 

39-13-528 Soliciting minor to engage in 
Class E sexual offense 

39-13-604(c)(1) Interception of cellular com- 
munication 

39-13-605(d)(1) Unlawful photographing in 
violation of privacy without dissemination 
and requirement of registration as sexual of- 
fender in discretion of judge. 

39-13-606 Unlawful installation, conceal- 
ment or placing of electronic tracking device 
in a leased motor vehicle 

39-13-607 Observing or spying in violation of 
another’s privacy without consent 

39-13-608 Intercepting radio frequency 
transmission with intent to use information to 
commit crime 

39-14-105(a)(1) Theft ($1,000 or less). One 
classification higher if 5th or subsequent con-: 
viction in 2 year period and theft involved re- 
tail merchandise. 

39-14-1006 Unauthorized use of automobiles 
and other vehicles 

39-14-110 Knowingly recording motion pic- 
ture with audiovisual recording device with- 
out consent 

39-14-113 Organized retail crime involving 
stored value cards ($1,000 or less) 

39-14-118 Fraudulent use of credit/debit 
card ($1,000 or less) 

39-14-118 Illegal possession or fraudulent 
use of credit card or debit card where nothing 
obtained 

39-14-121 Worthless checks ($1,000 or less) 
39-14-128 Creating false impression of death 
39-14-1380 Destruction of valuable papers 
with intent to defraud 

39-14-132 Misrepresentation of mileage on 
used motor vehicle odometer 

39-14-133 Fraudulent or false insurance 
claims ($1,000 or less) 

39-14-134 Alteration of item’s permanent 
distinguishing numbers — selling or posses- 
sion of such items | 

39-14-1385 Manufacture, sale or possession of 
farm implement without serial number 
39-14-136 Falsifying educational and aca- 
demic records 

39-14-137(b) Fraudulent qualifying for set 
aside programs ($1,000 or less) 

39-14-138 Theft of trade secrets ($1,000 or 
less) 

39-14-1389 Sale of recorded live performances 
without consent ($1,000 or less) 

39-14-143 Unauthorized solicitation for po- 
lice, judicial or safety associations 

39-14-148 False statement to obtain surety 
bond 

39-14-149 Communication theft ($1,000 or 
less) (fine only) 

39-14-150(k) Unlawful use or possession of 
scanning device 
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Class A Misdemeanors 


39-14-153 Obtaining housing project accom- 3 


modations by falsely stating or concealing 
facts (Fine Only) 

39-14-154 Home improvement fraud ($1,000 
or less) 

39-14-155 Mail Theft ($1,000 or less) 
39-14-202(g)(1) Animal cruelty (1st offense) 
39-14-202(g)(3) Violation of animal cruelty 
conditions or restrictions 


39-14-203 Cock fighting 

39-14-203 Causing a child to attend an ani- 
mal fight 

39-14-203 Being a spectator at an animal 
fight 

39-14-203 Cock fighting paraphernalia 
39-14-208 Injuring guide dog ($1,000 or less) 


39-14-213(b) Dog is lost or killed because of 
removal of dog’s electronic or radio transmit- 
ting collar 

39-14-216(b), (c) Knowingly or recklessly 
maiming or inflicting harm upon a service 
animal 

39-14-304 Reckless burning 

39-14-406 Aggravated criminal trespass of a 
habitation, hospital, or on the campus of any 
public or private school, or on railroad prop- 
erty 

39-14-406 Aggravated criminal trespass of 
posted construction, utility, electric or tele- 
phone property 

39-14-408 Vandalism ($1,000 or less) 
39-14-408 Vandalism of retail merchant 
($1,000 or less) 

39-14-410 Failure to obtain bill of sale in 
purchase of timber 

39-14-505 Aggravated criminal littering 
39-14-602 Violation of Tennessee Personal 
and Commercial Computer Act (up to $500) 
39-14-603 Unsolicited bulk electronic mail 
($1,000 or less) 

39-14-701 Possession of burglary tools 
39-14-702 Possession of explosive compo- 
nents 

39-15-101(a) Nonsupport 

39-15-201(b)(3) Coercion — abortion 
39-15-210 3rd or subsequent violation of 
“Child Rape Protection Act of 2006” 
39-15-219 Improper disposition of fetal re- 
mains 

39-15-301 Bigamy 

39-15-401(a) Child abuse (where child is be- 
tween ages 9-17) 

39-15-401(b) Child neglect and endanger- 
ment (where child is between ages 9-17) 
39-15-401(c) Child endangerment (where 
child is 8 or less) 

39-15-401(d) Child neglect (where child is 
between ages 9-17) 

39-15-403 Tattooing of minors 

39-15-404 Enticing a child to purchase in- 
toxicating liquor — purchasing alcoholic bev- 
erage for child 


Class A Misdemeanors 

39-15-404 Allow person 18-21 to consume 
alcohol on person’s premises 

39-15-414 Harboring or hiding a runaway 
child 

39-15-512 Sexual exploitation of elderly or 
vulnerable adult 

39-16-301(d)(2) Impersonation of a law en- 
forcement officer or impersonation of a fire- 
fighter, medical fire responder, paramedic, 
emergency medical technician or any other 
first responder and while operating a demon- 
stration vehicle or criminal impersonation 
with the intent to obtain something of value 
by pretending to be an active duty or veteran 
of uniformed service 

39-16-301(d)(2) Impersonation of a law en- 
forcement official while operating a motor ve- 
hicle, maximum fine $5,000 

39-16-402 Official misconduct involving the 
obtaining and use of nonpublic information 
with intent to profit by transaction 
39-16-407 Misrepresenting information to 
state auditor 

39-16-410 Supervisor or employee of the 
state altering, concealing, interfering with or 
impeding an audit conducted by comptroller 
39-16-507 Influencing or attempting to influ- 
ence a witness in a domestic assault proceed- 
ing 

39-16-509 Improper influence of juror 
39-16-511 Compensation for past action of 
juror 

39-16-512 Receipt of compensation for past 
action of juror 

39-16-514 Dismissal of employee because of 
jury service 

39-16-515 Pointing laser device at law en- 
forcement officer 

39-16-517 Communicating a threat to com- 
mit mass violence on school property 
39-16-602 Resisting stop, frisk, halt, arrest, 
or search (weapon involved) 

39-16-603 Evading arrest while not operat- 
ing motor vehicle 

39-16-604 Compounding a misdemeanor 
39-16-605(a) Escape from penal institution 
(misdemeanor or civil confinement) 
39-16-605(c) Escape from lawful custody 
(held for misdemeanor or civil confinement) 
39-16-609(d) Failure to appear for Class B or 
C misdemeanor 

39-16-702 Perjury 

39-16-705 Subornation of perjury 

39-17-104 Safety devices on refrigerators 
required 

39-17-108 Tampering with construction 
signs and barricades and travel on closed 
roads 

39-17-109 Violating airport security 
39-17-111 Alteration of machine warning 
device (fine only up to $2,500) 

39-17-112(a) Selling false academic degree 


40-35-110 


Class A Misdemeanors 


39-17-114 Transporting illegal alien for fi- 


nancial gain (fine only of $1,000) 

39-17-115 Manufacturing or submitting false 
identification to obtain or maintain employ- 
ment 

39-17-302 Riot 

39-17-304 Inciting to riot 

39-17-308(a) Harassment 

39-17-309(c) Wearing disguise with intent to 
intimidate 

39-17-311 Desecration of state or national 
flag 

39-17-315 Stalking 

39-17-318 Unlawful exposure of another by 
distributing intimate pictures 

39-17-418 Casual exchange or simple posses- 
sion of drugs (fine not greater than $500) 
39-17-422(a), (b), (d) Inhaling, or possessing 
glue for unlawful purposes 

39-17-423(d) Counterfeit controlled sub- 
stances (recipient) 

39-17-425(a), (c) Unlawful drug parapherna- 
lia uses and activities 

39-17-426 Delivery, sale or possession of jim- 
sonweed 

39-17-431 Unlawful dispensing of immediate 
methamphetamine precursor, sale of meth 
precursor to person on methamphetamine 
registry or purchase by someone on registry, 
possess meth precursor with intent to sell to 
another for unlawful use, purchase meth pre- 
cursor for another for unlawful use, purchase 
meth precursor at different times and places 
to circumvent limits, and use false ID to pur- 
chase meth precursor for purpose of circum- 
venting limits 

39-17-4387 Using substance or device to fal- 
sify drug test results and selling synthetic 
urine 

39-17-438 Possession of the hallucinogenic 
plant salvia divinorum or the synthetic can- 
nabinoids 

39-17-452 Sale or possession of synthetic 
derivatives or analogues of methcathinone 
39-17-453(b) Consumption of imitation con- 
trolled substance for purpose of intoxication 
39-17-453(c) Possession of imitation con- 
trolled substance for purpose of use 
39-17-454(d) Simple possession or casual 
exchange of up to 1 gram of a controlled sub- 
stance analogue 

39-17-454(f) Representing or advertising 
that a substance is a controlled substance 
analogue 

39-17-455(c) Permitting marijuana concen- 
trate to be manufactured on premises by pro- 
cess using inherently hazardous substance 
39-17-506(c)(3) Lotteries, chain letters and 
pyramid clubs ($250-$10,000) 

39-17-602 Sale of lottery ticket to person un- 
der 18 — 2nd or subsequent violation 
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Class A Misdemeanors 

39-17-604 Sale of lottery ticket by other 
than lottery retailer 

39-17-652 Conducting more than one chari- 
table gaming event for same organization 
39-17-654(b) Unauthorized person conduct- 
ing charitable gaming event 

39-17-655(a)(3) Making false statement in 
charitable gaming application 

39-17-655(a)(4) Making false statement in 
charitable gaming financial accounting 
39-17-656(a) Counterfeiting charitable gam- 
ing ticket 

39-17-703 Receiving, possessing and trans- 
porting alcoholic beverages 

39-17-704 Transportation of alcoholic bever- 
ages by common carriers 

39-17-706 Manufacture of alcoholic bever- 
ages 

39-17-713 Unauthorized storage of liquor for 
sale 

39-17-902(a) Importing, preparing, distribut- 
ing, processing, or appearing in obscene mate- 
rial or exhibition — 1st offense 

39-17-907 Unlawful exhibition of obscene 
material 

39-17-909 Promoting a gathering of minors 
in public place for purpose of providing the 
minors with a location to engage in public in- 


decency 

39-17-910 Possession of child-like sex doll _ 
39-17-911 Sale or loan to minors of harmful 
materials 

39-17-918 Unlawful massage or exposure of 


erogenous areas 

39-17-1103 Sports bribery 
39-17-1302(a)(6)-(7) Possession of prohibited 
weapons 

39-17-1303 Unlawful sale of firearm 
39-17-1307(a)(2) Unlawful possession of 
weapon in public places 

39-17-1307(f)(1)(A) Possession of firearm af- 
ter being convicted of misdemeanor crime of 
domestic violence 

39-17-1307(f)(1)(B) Possession of firearm 
while order of protection is in effect 
39-17-1307(f)(1)(C) Possession of firearm 
while prohibited by state or federal law 
39-17-1311 Carrying weapon in public park 
with intent to go armed 

39-17-1312 Failure of adult to report juve- 
nile carrying gun in school 

39-17-1316 Purchasing or attempting to pur- 
chase firearm when prohibited or selling or 
attempting to sell to person prohibited 
39-17-1316 Transferring firearm to person 
judicially committed, adjudicated as mental 
defective, or receiving inpatient mental health 
treatment 

39-17-1320(a) Non parent providing hand- 
gun to a juvenile 
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Class A Misdemeanors 


39-17-1321 Possession of handgun while un- 


der influence of intoxicant or possession of 
firearm in establishment serving alcohol 
while consuming alcohol 

39-17-1352 Failure to surrender handgun 
carry permit upon suspension 

39-17-1363 Violent felon owning or possess- 
ing vicious dog 


Class B Misdemeanors 

Class and 

New Code 

Section Offense 
39-13-101(a)(3) Assault (offensive or pro- 
vocative physical contact) 

39-13-114 Communicating threat concerning 
school employee 

39-13-511(a) Public indecency — Ist or 2nd 
offense (punishable by $500 fine only) 
39-13-511 Indecent exposure with no statu- 
tory aggravating factors 

39-13-513(b)(1) Prostitution 
39-13-514(b)(1) Patronizing prostitution 
39-13-517 Public indecency, 1st or 2nd of- 
fense 

39-13-612 Violation of Personal Privacy Pro- 
tection Act 

39-13-904 Unlawful use of unmanned air- 
craft to take image and display or distribution 
of image 

39-14-119 Falsely reporting credit card or 
debit card lost, stolen, or mislaid 

39-14-120 Issuing false financial statement 
39-14-127 Deceptive business practices 
39-14-147(b)(4) Fraudulent transfer of motor 
vehicle — failure to disclose location to owner 
39-14-202(f)(2) Interfering with customary 
agricultural practices on animals 
39-14-213(a) Removing electronic or radio 
transmitting collar from dog to prevent owner 
from locating dog 

39-14-3805 Leaving fire near woodland unat- 
tended 

39-14-406 Aggravated criminal trespass 
(other than habitation, hospital or school) 
39-14-412 Mailbox vandalism, defacement of 
state property with graffiti 

39-14-413 Throwing or shooting object at 
train, bus, motorcycle, watercraft 

39-14-504 Criminal littering 

39-14-507 Hauling litter in unsecured man- 
ner 

39-14-602(b)(3) Maliciously introducing con- 
taminant or virus into computer system 
39-14-803(c) Damaging animal facility or 
freeing animals therein (damage less than 
$500) 

39-15-412(b) Disseminating smoking para- 
phernalia to minor after 3 prior violations 
39-16-301(b) Criminal impersonation other 
than law enforcement officer ($500) fine maxi- 
mum if involving driver license 


Class B Misdemeanors 

39-16-304 Misrepresentation of a service or 
support animal for purposes of housing 
39-16-404 Misuse of official information by 
public servant 

39-16-516 Citation quotas established or re- 
quired by public officials or employees (fine 
only) 

39-16-517 Failure to report threat of mass 
violence on school property 

39-16-602 Resisting stop, frisk, halt, arrest, 
or search (no weapon), obstructing service of 
process 

39-16-610 Use of a radar jamming device to 
interrupt law enforcement signals 

39-17-103 Abandonment of airtight contain- 
ers 

39-17-113 Seller of radar detection or jam- 
ming device paying traffic citation of pur- 
chaser 

39-17-116 Filing records of property transfer 
when transferor has no interest to convey 
39-17-306 Disrupting or obstructing meeting 
or procession 

39-17-313 Aggressive Panhandling (2nd or 
subsequent offense) 

39-17-317 Disorderly conduct at funerals 
39-17-503 Gambling promotion 

39-17-505 Possession of gambling device or 
record 

39-17-506(c)(2) Making a lottery, chain letter 
or pyramid club ($50-$250) 

39-17-602 Sale of lottery ticket to minor (1st 
offense) 

39-17-655(a)(1) Failure to file charitable 
gaming financial accounting 

39-17-702 Unlawful sale of alcoholic bever- 
ages without license 

39-17-707 Possession of still 

39-17-1104 Possession of software for pur- 
pose of interfering with operations of ticket 
seller 

39-17-1807 Unlawful possession of weapon 
with intent to go armed (2nd or subsequent 
offense) 

39-17-1307 Carrying firearm by person con- 
victed of stalking or certain DUI offenses, ad- 
judicated as mentally defective, or otherwise 
prohibited by federal law 

39-17-1309(c) Carrying firearm on school 
property absent intent to go armed 
39-17-1317 Confiscation and disposition of 
confiscated weapons in unlawful manner 
39-17-1358 Violation of handgun permit law 
not otherwise provided (fine only not to ex- 
ceed $500) 

39-17-1359 Possession of a weapon on posted 
property 

39-17-1362 Displaying in threatening man- 
ner an imitation firearm 

39-17-1402 Conveying dangerous materials 
to metals recycling facility without consent 
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Class B Misdemeanors 

39-17-1606 Failure to comply with or enforce 
Children’s Act for Clean Indoor Air (fine only 
not to exceed $500) 


Class C Misdemeanors 

Class and 

New Code 

Section Offense 

39-13-306 Noncustodial parent removing 
child from state during lawful visitation pe- 
riod with intent to violate court order 
39-13-903 Unlawful use of unmanned air- 
craft to take image or drop item or substance 
into on private property, at open-air, ticketed 
outdoor venue, use within or over fireworks 
display site, on grounds of correctional facil- 
ity, or use unlawfully obtained image 
39-13-904 Unlawful use of unmanned air- 
craft to take image and possess or distribute 
39-14-129 Seller failing to label fruits, ber- 
ries, vegetables—Repealed 2015 PC 338 
39-14-204 Unlawful sale or transportation of 
dyed baby fowl and rabbits 

39-14-206 Taking fish caught by another 
39-14-209 Failure to disqualify sored horse 
during horse show 

39-14-210 Interference with agent of Society 
for the Prevention of Cruelty to Animals in 
performance of duties regarding acts of ani- 
mal cruelty 

39-14-216(d) Interfering with the duties of a 
service dog 

39-14-306 Setting fire at certain times with- 
out permit 

39-14-405 Criminal trespass 

39-14-407 Trespass using motor vehicle on 
commercial property (fine only) 

39-14-503 Mitigated criminal littering (fine 
only) 

39-14-602(b)(1) Intentionally and without 
authorization accessing computer system or 
network 

39-15-408 Dissemination of smoking para- 
phernalia to minor 

39-15-409 Individual aged 18 to 21 acquiring 
smoking paraphernalia 

39-15-410(a) Dissemination of smoking para- 
phernalia to minor without requiring proof of 
age 

39-15-410(b) Person aged 18 to 21 present- 
ing false identification to acquire smoking 
paraphernalia 

39-15-411 Failure to display warning sign or 
decal relative to sale of smoking parapherna- 
lia to minors 

39-16-303 Using a false identification to ob- 
tain goods 
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Class C Misdemeanors 

39-16-405 Public official purchasing property 
at court sale (fine only) 

39-16-610 Possessing, selling or operating 
vehicle with a radar jamming device 
39-17-101 Handling snakes in manner en- 
dangering life 

39-17-102 Unlawful disposal of raw sewage 
39-17-105 Charge for use of public toilet fa- 
cility 

39-17-110 Attaching signs to interstate high- 
way fences and barriers 

39-17-112(b) Use of false academic degree 


39-17-305 Disorderly conduct 

39-17-307 Obstructing highway or other pas- 
sageway 

39-17-310 Public intoxication 

39-17-3138 Aggressive panhandling (1st of- 
fense) 

39-17-421 Substitution of drugs in filling 
prescriptions 

39-17-502 Gambling 


39-17-506(c)(1) Making a lottery, chain letter 
or pyramid club ($50 or less) 

39-17-507 Making an unlawful customer re- 
ferral rebate 

39-17-605 Failure of lottery retailer to dis- 
play certificate of authorization 

39-17-606 Failure of lottery retailer to dis- 
play required signage relative to sales to mi- 
nors 

39-17-651 Selling charitable gaming ticket 
longer than allowable period . 
39-17-653 Conducting charitable gaming 
event at unauthorized location 
39-17-655(a)(2) Failure to timely file chari- 
table gaming accounting 

39-17-715 Possession of or consuming alco- 
holic beverages on K-12 school premises 
39-17-914 Display for sale or rental of mate- 
rial harmful to minors 

39-17-1101 Engaging in unlawful prize fight- 
ing, brutal sports 

39-17-1307(a)(1) Unlawful possession of a 
weapon not in public place but with intent to 
go armed 

39-17-1350(f)(6)(B) Failure to return identifi- 
cation card authorizing holder to carry fire- 
arm when holder no longer vested corrections 
officer (fine only $50) 

39-17-1504 Sale of tobacco and vapor prod- 
ucts to person under 18 or purchasing tobacco 
or vapor products on behalf of minor 
39-17-1510 Violation of Prevention of Youth 
Access to Tobacco, Smoking Hemp, and Vapor 
Products Act 

39-17-1702 Parent of minor who violates es- 
tablished curfew 
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NOTES TO DECISIONS 


7. Ineffective Assistance of Counsel. 
Petition for post-conviction relief was prop- 
erly denied as trial counsel was not ineffective 
because defendant failed to present the testi- 
mony of a medical expert or the medical records 
that he claimed would have benefited his de- 
fense; he failed to show what additional evi- 
dence counsel could have discovered with fur- 
ther investigation; he failed to establish his 
claim that counsel did not properly investigate 


or call a witness as he did not present the 
witness or evidence to the post-conviction court; 
the post-conviction court accredited trial coun- 
sel’s testimony that he was prepared for trial 
and that the decision to not call certain wit- 
nesses was strategic; and counsel made no 
guarantees to defendant as to the outcome of 
his case. Hernandez v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 760 (Tenn. Crim. App. 
Nov. 30, 2020). 


40-35-111. Authorized terms of imprisonment and fines for felonies 


and misdemeanors. 


NOTES TO DECISIONS 


1. Proper Sentence. 

By agreeing to entry of a judgment of convic- 
tion sentencing defendant to a six-year sen- 
tence for a Class E felony, defendant rendered 
his argument that the trial court, defense coun- 
sel, and prosecutor were confused about the 
sentence moot; the judgments of conviction did 
not provide an illegal sentence because defen- 
dant’s six-year sentence for Class E felony theft 
is authorized by the applicable statute. State v. 
Birdwell, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 711 (Tenn. Crim. App. Nov. 7, 2019). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 


40-35-112. Sentence ranges. 


S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Trial court appropriately sentenced defen- 
dant to six years of probation for perjury be- 
cause it was within the statutorily authorized 
range permitted for Class E felonies, which was 
between one and six years. State v. Sullivan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2021). 

Trial court did not abuse its discretion in 
imposing a $500.00 fine for theft of property; 
the trial court conducted a full, independent 
assessment of the fines fixed by the jury, spe- 
cifically considering defendant’s ability to pay 
these fines, and found that he had been em- 
ployed in the past and was searching for work 
while living with his mother. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Mar. 26, 2021). 

As to defendant’s fine for possession of drug 
paraphernalia, the Tennessee General Assem- 
bly had determined that a mandatory mini- 
mum fine of $150.00 was required for that 
particular offense; accordingly, the trial court 
did not abuse its discretion in imposing the 
$150.00 fine fixed by the jury. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Mar. 26, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


Sentence Proper. 
—Enhancement. 
Sentence Improper. 
Sentencing Ranges. 
Range III Offender. 


Oe 


3. Sentence Proper. 

Defendant’s within-range 40-year sentence 
for rape of a child was upheld; although the 
trial court was incorrect in stating that defen- 
dant raped the victim vaginally, this did not 
negate his sentence, as the trial court consid- 
ered the appropriate principles and enhance- 
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ment factors, including that defendant abused 
a position of trust, and the enhancement fac- 
tors, which defendant did not contest, were 
appropriately applied. State v. Franklin, 585 
S.W.3d 431, 2019 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. June 28, 2019). 

Defendant’s 30-year sentence for rape of a 
child was upheld; it was within the range, 
defendant did not challenge the trial court’s 
consideration of two enhancement factors, and 
the trial court considered the relevant prin- 
ciples of sentencing. State v. Zarate, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 393 (Tenn. 
Crim. App. July 5, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 5, 
2019). 

Trial court’s sentence of 10 years was not 
excessive because the sentencing range was 
eight to 12 years, and the sentence was pre- 
sumed reasonable because the trial court con- 
sidered the evidence at trial and sentencing, 
the presentencing report, the principles of sen- 
tencing, the parties’ arguments, the nature and 
characteristics of the crime, and evidence of 
mitigating and enhancement factors. State v. 
Golden, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. July 29, 2019). 

Trial court did not err by imposing an exces- 
sive sentence of 30 years for his drug convic- 
tions because the trial court determined the 
defendant was a career offender based on his 
prior criminal record, the maximum sentence 
for a Class B felony in Range III was 30 years, 
the maximum sentence for a Class C felony in 
Range III was 15 years, and therefore, the trial 
court properly sentenced the defendant to 30 
years for each count of sale and delivery of 0.5 
grams or more of cocaine and 15 years for each 
count of sale and delivery of less than 0.5 grams 
of cocaine, resulting in an effective sentence of 
30 years. State v. Parks, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
July 29, 2019). 

Defendant’s sentence of 15 years’ incarcera- 
tion for aggravated child neglect was affirmed 
because enhancement factor (1) did not require 
that defendant’s prior convictions or criminal 
behavior relate to the current sentence; and the 
trial court imposed a within-range sentence 
after properly considering the evidence ad- 
duced at the sentencing hearing, the presen- 
tence report, the principles of sentencing, the 
parties’ arguments, the nature and character- 
istics of the crime, and evidence of mitigating 
and enhancement factors. State v. Pettus, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. July 31, 2019). 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to within range sentences 
of 19 and 21 years for his convictions; defen- 
dant was convicted of two counts of aggravated 
child neglect of a child under the age of eight, a 
Class A felony, and as a Range I offender, his 
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sentencing range was 15 to 25 years by opera- 
tion of law. State v. Morse, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
July 31, 2019). 

In a case in which defendant was sentenced 
to 20 years for his aggravated robbery convic- 
tion, the trial court did not abuse its discretion 
in finding the criminal history or the leader in 
the commission of an offense enhancement fac- 
tor applied because defendant was previously 
convicted of 16 misdemeanors, four felonies; 11 
of his prior convictions were crimes of violence, 
including domestic assault, assault, and aggra- 
vated assault; and the trial court determined 
that a top-of-range sentence was justly de- 
served in relation to the seriousness of the 
offense and that the sentence would promote 
respect for the law. State v. Carter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 496 (Tenn. 
Crim. App. Aug. 16, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve his total effective 
sentence of two years in confinement because 
defendant was not eligible for community cor- 
rections as he was convicted under the Drug- 
Free School Zone Act; defendants dealing drugs 
in school zones who were sentenced to the 
minimum term in their sentencing range would © 
serve 100% of their sentences; and defendant 
received concurrent sentences of two years for 
each conviction of sale of a Schedule III con- 
trolled substance within a drug-free zone, de- 
livery of a Schedule III controlled substance 
within a drug-free zone, and maintaining a 
dwelling where a controlled substance was kept 
or sold, which were the minimum sentences for 
those offenses. State v. Diggs, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 501 (Tenn. Crim. 
App. Aug. 20, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 29 (Tenn. Jan. 15, 2020). 

Defendant’s 10-year, within-range sentence 
for aggravated assault was not excessive but 
was based on defendant’s prior criminal his- 
tory, and the trial court’s concern about defen- 
dant’s history of criminal behavior, including 
convictions for domestic violence related of- 
fenses, especially considering the instant case 
involves a domestic violence related offense and 
concern that Defendant lacked an appreciation 
for his accountability for his actions and the 
impact of his criminal behavior on others. State 
v. Baker, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Oct. 4, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
97 (Tenn. Feb. 20, 2020). 

Defendant was not entitled to relief because 
he failed to show how his sentence violated any 
statute or rendered him eligible to to correct an 
illegal sentence; defendant was convicted of 
theft over $10,000, a Class C felony, and re- 
ceived a within-range sentence of five years. 
State v. Chouinard, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 680 (Tenn. Crim. App. Oct. 
21, 2019). 
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Trial court did not err by determining that 
defendant was a career offender under T.C.A. 
§ 40-35-108(a)(1) because he pleaded guilty to 
three counts of the sale of oxymorphone and the 
trial court’s finding that defendant had six 
prior felony convictions was supported by the 
record. Because of defendant’s status as a ca- 
reer offender, the trial court properly imposed 
the statutorily mandated 15-year sentence for 
each of his convictions. State v. Jackson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Oct. 21, 2019), appeal denied, 
— S.W.3d —, 2020 Tenn. LEXIS 229 (Tenn. 
Mar. 26, 2020). 

Trial court properly found that the minimum 
punishment of eight years for the Class B 
felony offenses was not appropriate in this case, 
and the trial court did not err by sentencing 
defendant to 10 years for drug possession with 
intent to deliver and 12 years for attempted 
second degree murder; the trial court did not 
err in considering defendant’s admitted mari- 
juana use, for purposes of T.C.A. § 40-35- 
114(a), but the court remanded due to numer- 
ous errors on the amended judgments of 
conviction that needed to be corrected. State v. 
Turner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 704 (Tenn. Crim. App. Nov. 1, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
254 (Tenn. Mar. 26, 2020). 

Defendant’s effective sentence of 12-years for 
possession of methamphetamine with intent to 
resell and intent to deliver, a Class B felony, 
was not excessive because the trial court was 
clearly troubled by the his prior criminal his- 
tory and failure to abide by the terms of his 
prior probation sentences. State v. Chavez, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 718 
(Tenn. Crim. App. Nov. 12, 2019). 

Defendant’s maximum 30-year sentence for 
possession of 0.5 grams or more of cocaine with 
intent to deliver was upheld on appeal; he was 
a career offender, the sentence was in range, 
and the trial court considered several enhance- 
ment and mitigating factors and followed the 
purposes of the Sentencing Act. State v. Parks, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 13, 2019). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 


S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Because defendant was sentenced as a Range 
I standard offender with a sentence maximum 
of 25 years for a Class A felony, and because the 
2009 and 2010 versions of this statute required 
a minimum sentence of 25 years, the trial court 
properly sentenced defendant to 25 years on 
both counts of rape of a child. State v. Brady, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 232 
(Tenn. Crim. App. Apr. 13, 2020). 

Although defendant, who pled guilty to vol- 
untary manslaughter and DUI, was designated 
as a Range I offender, he agreed to be sentenced 
outside of that range to a term of eight years’ to 
twelve years’ imprisonment, acknowledging at 
the plea hearing that he understood that he 
would receive a greater sentence for voluntary 
manslaughter than he would have had he pro- 
ceeded to trial. State v. Henry, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 326 (Tenn. Crim. 
App. May 8, 2020). 

Trial court acted within its discretion in sen- 
tencing defendant to a mid-range sentence of 
ten years after finding that defendant had a 
history of criminal behavior and that he was 
out on bond for another offense at the time he 
committed the aggravated robbery. State v. 
Jordan, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. May 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
543 (Tenn. Sept. 21, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
Chaves-Abrego, — S.W.38d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

Defendant’s sentence of 30 years fell within 
the statutory range for rape and his sentence of 
10 years fell within the range for aggravated 
sexual battery, and the trial court considered 
the evidence mandated by statute and found 
the sentences in part based on defendant’s 
relationship with the victims, his stepchildren; 
even though the trial court committed errors in 
application of enhancement factors, which the 
State conceded as there were no multiple vic- 
tims and vulnerability was not proven, the 
sentences were not an abuse of discretion. State 
v. Haven, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
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sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
Ase AO) 

Trial court properly sentenced defendant as a 
career offender to six years for violation of the 
Sex Offender Registry; the sentence was within 
the appropriate range, and the trial court thor- 
oughly articulated its reasoning, including that 
defendant had failed to comply with probation 
numerous times and had another charge in 
another county while waiting for sentencing on 
the current charge. State v. Davis, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 
App. Aug. 7, 2020). 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
germent and domestic assault; defendant had a 
history of criminal convictions in addition to 
those necessary to establish the range; and he 
was on release from a federal sentence when he 
committed the offenses. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Defendant’s 12-year sentence was appropri- 
ate as she was subject to a sentencing range of 
8-12 years for aggravated robbery; she had a 
prior history of criminal convictions consisting 
of sale or possession of felony drugs, misde- 
meanor stalking and domestic assault, and a 
driving related offense; no mitigation factors 
applied; and defendant did not show any re- 
morse or acceptance of responsibility. State v. 
Gore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. Nov. 18, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 
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Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021). 

Trial court did not err in sentencing the first 
defendant to the maximum sentences for ag- 
gravated arson, especially aggravated kidnap- 
ping, attempted second degree murder, aggra- 
vated robbery, and theft and ordering partial 
consecutive sentences because she was not a 
mitigate offender; society had to be protected 
from her and incarceration was necessary; de- 
fendant had a leadership role in the events, 
aimed her gun at the victim and attempted to 
fire it, and ordered another defendant to use 
the gun to kill the victim after her failed 
attempt; and she was not eligible for probation 
as aggravated robbery and especially aggra- 
vated kidnapping were specifically excluded as 
probatable. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


4, —Enhancement. 

Trial court properly used defendant’s six 
prior convictions in Florida to sentence defen- 
dant as a Range III, career offender to 12 years 
in confinement for aggravated statutory rape, a 
Class D felony, because reliable hearsay was 
admissible in a sentencing hearing; and a pre- 
sentence report was considered reliable hear- 
say. State v. Sexton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Nov. 
5, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 209 (Tenn. Mar. 26, 2020), cert. 
denied, Sexton v. Tennessee, 208 L. Ed. 2d 291, 
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— 8. Ct. —, — U.S. —, 2020 U.S. LEXIS 5300 
(U.S. Nov. 2, 2020). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant to 20 years in prison for 
second-degree murder because defendant’s sen- 
tencing range was 15-25 years, the trial court 
found one enhancement factor, that defendant 
used a firearm in the commission of the offense, 
and it gave a lot of credit to that very strong 
enhancing factor that a firearm was taken into 
the victim’s house and he was shot in the back 
of the head at a distance of three to four inches. 
State v. Donaldson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 572 (Tenn. Sept. 16, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 


sentence of thirty years for second degree mur- 
der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 

In a case in which defendant was convicted of 
11 counts of aggravated assault, the record 
supported the trial court’s application of en- 
hancement factors three and ten as there were 
multiple victims present at the scene other 
than those named in the charging instruments 
because the presentence report showed that a 
deputy was present while defendant fired shots 
and that unnamed S.W.A.T. officers responded 
to the ongoing incident. State v. Ledford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 157 
(Tenn. Crim. App. Apr. 19, 2021). 


5. Sentence Improper. 

Because defendant was a Range I offender, 
and the rape of a child offense occurred before 
January 1, 2012, under a former version of this 
statute, the minimum statutory sentence of 25 
years for defendant was also the maximum 
possible sentence, and the trial court erred in 
imposing a Range II sentence of 28 years. State 
v. Fields, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. Aug. 25, 2020). 

Trial court instructed the jury as to the 
elements of child neglect, a Class E felony, and 
that was the charge for which the jury rendered 
a guilty verdict; defendant’s three-year sen- 
tence as a Range I offender for the Class D 
felony offense of child abuse was outside of the 
permissible range. State v. Walkington, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 734 
(Tenn. Crim. App. Nov. 19, 2020). 

Trial court erred in sentencing defendant for 
defendant’s unlawful possession of a firearm by 
a convicted felon counts because the court in- 
correctly classified the conviction of the count 
for conviction of a felony crime involving vio- 
lence or its attempted use as a Class C felony 
and the conviction of the other count for convic- 
tion of a felony drug offense as a Class D felony. 
As a result, the case had to be remanded to the 
trial court for a new sentencing hearing. State 
v. Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2021). 


7. Sentencing Ranges. 

Because defendant’s sentences for sale of a 
Schedule III controlled substance within a 
drug-free zone, delivery of a Schedule [II con- 
trolled substance within a drug-free zone, and 
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maintaining a dwelling where a controlled sub- 
stance was kept or sold were within the appro- 
priate range, the trial court’s sentencing deter- 
minations were entitled to a presumption of 
reasonableness. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Petitioner’s guilty plea was unknowing and 
involuntary because the trial court incorrectly 
told petitioner three times that he was facing a 
30-year sentence even though as a Range I 
offender he faced a potential sentence of only 
eight to 12 years, the trial court also misstated 
that aggravated robbery was a non-parolable 
offense, and trial counsel’s assurances that 
petitioner would receive the maximum sen- 
tence if convicted at trial led petitioner to 
believe that he would be sentenced to 30 years’ 
incarceration without the possibility of parole if 
convicted of aggravated robbery at trial. Merri- 
weather v. State, — S.W.38d —, 2019 Tenn. 
Crim. App. LEXIS 558 (Tenn. Crim. App. Sept. 
6, 2019). 

Trial court did not abuse its discretion by 
sentencing defendant to 21 years’ confinement 
for each especially aggravated kidnapping con- 
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viction because the sentences were within- 
range, the trial court considered the arguments 
and evidence presented at trial and the sen- 
tencing hearing, the trial court reviewed the 
presentence report, defendant’s criminal his- 
tory, the violent nature of defendant’s crime, 
and appropriate enhancement and mitigating 
factors, and it articulated why the enhance- 
ment factors outweighed the mitigating factors. 
State v. Kiser, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 411 (Tenn. Crim. App. June 16, 
2020). 


9. Range III Offender. 

Trial court’s imposition of the maximum sen- 
tences of 15 years as a Range III, persistent 
offender, for defendant’s Class C felony offenses 
was presumed reasonable because the trial 
court clearly stated on the record its reasons for 
the sentences imposed and all of defendant’s 
sentences were within the appropriate ranges 
and the trial court reflected that the trial court 
considered the purposes and principles of the 
Sentencing Act. State v. Williams, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 720 (Tenn. Crim. 
App. Nov. 12, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


Lack of Serious Bodily Injury. 
Unusual Circumstances. 

ol Other Factors. 

10. Application of Factors. 

11. Propriety of Sentence. 

12. Sentence Upheld. 


2. Lack of Serious Bodily Injury. 

Defendant did not ask the trial court to apply 
the mitigating factor that her conduct neither 
caused nor threatened serious bodily injury, 
and as this was raised for the first time on 
appeal, it was waived; even if not waived, the 
trial court was justified by not applying this 
mitigating factor because it was reasonable to 
find that whenever a person was kicked in the 
vicinity of an eye, like defendant did in this 
case, there was a threat of serious bodily injury 
to the eye, bones in the face, or even brain 
injury. State v. Stone, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 33 (Tenn. Crim. App. Jan. 
24, 2020). 


6. Unusual Circumstances. 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 


as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court did not abuse its discretion in 
declining to apply mitigating weight to the fact 
that defendant, though guilty, committed the 
offense under such unusual circumstances that 
it was unlikely she had a sustained intent to 
violate the law, as defendant did not concede 
guilt. State v. Smith, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 61 (Tenn. Crim. App. Feb. 
252021); 


9. Other Factors. 

Defendant’s effective within-range eight-year 
sentence for aggravated assault and felony van- 
dalism was upheld; the trial court properly 
considered the evidence, the presentence re- 
port, the principles of sentencing, the nature of 
the crime, and enhancement factors. In part, 
defendant had a criminal history and failed to 
comply with conditions of a sentence involving 
release into the community, and the trial court 
considered defendant’s willingness to plead 
guilty. State v. Horton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 793 (Tenn. Crim. App. Dec. 
20, 2019). 

Defendant argued for the first time on appeal 
for application of the mitigating factor related 
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to a lack of a sustained intent to violate the law, 
but even if not waived, the trial court did not 
err in finding that no mitigating factors ap- 
plied; defendant drove to the victim’s place of 
work, actually following the victim there and 
elicited a friend to come along and film the 
assault, which was a classic example of a sus- 
tained intent to violate the law. State v. Stone, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 33 
(Tenn. Crim. App. Jan. 24, 2020). 


10. Application of Factors. 

Defendant’s sentence was not an abuse of 
discretion because (1) defendant’s firearm of- 
fense sentence was statutorily set, (2) the ag- 
gravating factor for particularly great injury 
was properly applied to defendant’s aggravated 
assault sentence based on the victim’s written 
statement describing specific, objective ex- 
amples of the long-lasting and significant ef- 
fects defendant’s conduct had and continued to 
have on the victim, (3) the sentence was within 
the range defendant faced as a Range I of- 
fender, and (4) defendant did not state what 
mitigating factors defendant believed the court 
should have applied. State v. Blackmon, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 435 
(Tenn. Crim. App. July 17, 2019). 

Trial court imposed a within-range sentence 
and did not abuse its discretion in sentencing 
defendant because defendant has a long history 
of criminal convictions and prior incarceration; 
defendant did not provide any argument to 
support a conclusion that the trial court erred 
in applying enhancement factor based on his 
prior history of criminal convictions, and he did 
not identify any mitigating factors for which 
evidence existed but which the trial court failed 
to apply. State v. Tweedy, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 443 (Tenn. Crim. App. 
July 23, 2019). 

Trial court did not abuse its discretion in 
deciding to classify defendant as a Range I, 
standard offender, following defendant’s convic- 
tion for aggravated child abuse because, al- 
though the court found defendant’ lack of crimi- 
nal history to be a mitigating factor, the court 
found that applicable enhancement factors— 
the victim was a one-year-old child, exceptional 
cruelty, and defendant abusing a position of 
trust over the victim—precluded sentencing 
defendant as an especially mitigated offender. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 


11. Propriety of Sentence. 

Trial court properly sentenced defendant to 
serve eight years, the maximum sentence, as a 
Range II, multiple offender because the parties 
had agreed pursuant to the plea agreement for 
defendant to be sentenced as a Range II of- 


fender, the trial court applied enhancement 
factors, defendant’s sentence was within the 
range for a Range II, Class D felony, the record 
reflected that the trial court considered and 
applied the purposes and principles of the Sen- 
tencing Act in reaching its determination, and 
defendant did not demonstrate on appeal that 
the trial court abused its discretion in relying 
on the presentence report. State v. Murray, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. Sept. 26, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 132 
(Tenn. Feb. 19, 2020). 

Resentencing was necessary, when defendant 
pleaded guilty to reckless homicide following 
the accidental drowning of the minor victim, 
because the record did not reflect that the trial 
court considered any appropriate mitigating 
factors. An investigator and the victim’s parent 
testified that defendant was cooperative and 
attempted to help with the police investigation 
and to find the victim, the record supported a 
determination that the likelihood of recidivism 
was minimal, and the court determined that 
the case involved a tragic event. State v. Bays- 
inger, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 801 (Tenn. Crim. App. Dec. 23, 2019). 


12. Sentence Upheld. 

In a case in which defendant was convicted of 
two counts of aggravated assault, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that defendant serve six months in 
confinement. The record reflected that the trial 
court took into account the relevant consider- 
ations by examining the circumstances of the 
offense; defendant’s criminal record, social his- 
tory, and present condition; the deterrent effect 
upon defendant; and the best interests of defen- 
dant and the public. State v. Ailey, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 499 (Tenn. Crim. 
App. Aug. 19, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum term 
available for defendant’s voluntary manslaugh- 
ter conviction because the court did not err in 
its application of the enhancement and mitiga- 
tion factors. Any errors were harmless in light 
of existing enhancement factors, particularly 
that defendant was on probation at the time the 
offense was committed and that defendant had 
a history of criminal behavior in addition to the 
felonies used to establish defendant’s sentenc- 
ing range. State v. Davidson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 14, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant's sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
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characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant as a Range III, persistent 
offender to 12 years for defendant’s driving 
under the influence convictions (which were 
merged) because defendant had a previous his- 
tory of criminal convictions, previously failed to 
comply with the terms of probation, and had no 
hesitation about committing a crime when the 
risk to human life was high. While defendant 
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had a rough and tough childhood and mental 
illness, the court found that the potential for 
rehabilitation was not great. State v. 
Shumacker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Feb. 24, 
2021). 

Defendant’s 20-year, mid-range sentence for 
second-degree murder was appropriate because 
the trial court found that defendant had prior 
convictions for public intoxication and driving 
under the influence, although somewhat minor 
and remote, and employed a firearm during the 
commission of the offense. The court gave some 
mitigation based on defendant’s good relation- 
ships with older siblings, cessation of drinking 
alcohol, and work history of manual labor type 
jobs until defendant was put on disability fol- 
lowing a neck surgery. State v. Olive, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 68 (Tenn. 
Crim. App. Mar. 3, 2021). 

Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences within the 
range of punishment upon defendant’s convic- 
tions for two counts each of aggravated bur- 
glary, employing a firearm during the commis- 
sion of a dangerous felony, and aggravated 
robbery because the sentences imposed were 
within the applicable range of punishment for 
each conviction. Furthermore, the evidence 
supported the court’s application of enhance- 
ment factors for defendant’s prior convictions 
and being a leader in the commission of the 
crimes. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 


If appropriate for the offense and if not already an essential element of the 
offense, the court shall consider, but is not bound by, the following advisory 
factors in determining whether to enhance a defendant’s sentence: 

(1) The defendant has a previous history of criminal convictions or 
criminal behavior, in addition to those necessary to establish the appropriate 


range; 


(2) The defendant was a leader in the commission of an offense involving 


two (2) or more criminal actors; 


(3) The offense involved more than one (1) victim; 
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(4) A victim of the offense was particularly vulnerable because of age or 
physical or mental disability; 

(5) The defendant treated, or allowed a victim to be treated, with 
exceptional cruelty during the commission of the offense; 

(6) The personal injuries inflicted upon, or the amount of damage to 
property sustained by or taken from, the victim was particularly great; 

(7) The offense involved a victim and was committed to gratify the 
defendant’s desire for pleasure or excitement; 

(8) The defendant, before trial or sentencing, failed to comply with the 
conditions of a sentence involving release into the community; 

(9) The defendant possessed or employed a firearm, explosive device or 
other deadly weapon during the commission of the offense; 

(10) The defendant had no hesitation about committing a crime when the 
risk to human life was high; 

(11) The felony resulted in death or serious bodily injury, or involved the 
threat of death or serious bodily injury, to another person, and the defendant 
has previously been convicted of a felony that resulted in death or serious 
bodily injury; 

(12) During the commission of the felony, the defendant intentionally 
inflicted serious bodily injury upon another person, or the actions of the 
defendant resulted in the death of, or serious bodily injury to, a victim or a 
person other than the intended victim; 

(13) At the time the felony was committed, one (1) of the following 
classifications was applicable to the defendant: 

(A) Released on bail or pretrial release, if the defendant is ultimately 
convicted of the prior misdemeanor or felony; 

(B) Released on parole; 

(C) Released on probation; 

(D) On work release; 

(E) On community corrections; 

(F) On some form of judicially ordered release; 

(G) On any other type of release into the community under the direct or 
indirect supervision of any state or local governmental authority or a 
private entity contracting with the state or a local government; 

(H) On escape status; or 

(1) Incarcerated in any penal institution on a misdemeanor or felony 
charge or a misdemeanor or felony conviction; 

(14) The defendant abused a position of public or private trust, or used a 
professional license in a manner that significantly facilitated the commis- 
sion or the fulfillment of the offense; 

(15) The defendant committed the offense on the grounds or facilities of a 
pre-kindergarten through grade twelve (pre-K-12) public or private institu- 
tion of learning when minors were present; 

(16) The defendant was adjudicated to have committed a delinquent act or 
acts as a juvenile that would constitute a felony if committed by an adult; 

(17) The defendant intentionally selected the person against whom the 
crime was committed or selected the property that was damaged or other- 
wise affected by the crime, in whole or in part, because of the defendant’s 
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belief or perception regarding the race, religion, color, disability, sexual 
orientation, national origin, ancestry or gender of that person or the owner 
or occupant of that property; however, this subdivision (17) should not be 
construed to permit the enhancement of a sexual offense on the basis of 
gender selection alone; 

(18) The offense was an act of terrorism or was related to an act of 
terrorism; 

(19) If the defendant is convicted of the offense of aggravated assault 
pursuant to § 39-13-102, the victim of the aggravated assault was a law 
enforcement officer, firefighter, correctional officer, youth services officer, 
probation and parole officer, a state registered security guard/officer, an 
employee of the department of correction or the department of children’s 
services, a uniformed member of the armed forces or national guard, an 
emergency medical or rescue worker, emergency medical technician or 
paramedic, whether compensated or acting as a volunteer; provided, that the 
victim was performing an official duty and the defendant knew or should 
have known that the victim was such an officer or employee; 

(20) If the defendant is convicted of the offenses of rape pursuant to 
§ 39-13-5038, sexual battery pursuant to § 39-13-505 or rape of a child 
pursuant to § 39-13-522, the defendant caused the victim to be mentally 
incapacitated or physically helpless by use of a controlled substance or 
controlled substance analogue; 

(21) If the defendant is convicted of the offenses of aggravated rape 
pursuant to § 39-13-502, rape pursuant to § 39-13-503, rape of a child 
pursuant to § 39-13-522 or statutory rape pursuant to § 39-13-506, the 
defendant knew or should have known that, at the time of the offense, the 
defendant was HIV positive; 

(22)(A) If the defendant is convicted of the offenses of aggravated arson 

pursuant to § 39-14-302 or vandalism pursuant to § 39-14-408, the 

damage or destruction was caused to a structure, whether temporary or 
permanent in nature, used as a place of worship and the defendant knew 
or should have known that it was a place of worship; 

(B) As used in subdivision (22)(A), “place of worship” means any 
structure that is: 

(i) Approved, or qualified to be approved, by the state board of 
equalization for property tax exemption pursuant to § 67-5-212, based 
on ownership and use of the structure by a religious institution; and 

(ii) Utilized on a regular basis by a religious institution as the site of 
congregational services, rites or activities communally undertaken for 
the purpose of worship; 

(23) The defendant is an adult and sells to or gives or exchanges a 
controlled substance, controlled substance analogue or other illegal drug 
with a minor; 

(24) The offense involved the theft of property and, as a result of the 
manner in which the offense was committed, the victim suffered significant 
damage to other property belonging to the victim or for which the victim was 
responsible; 

(25)(A) The defendant commits an offense: 
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(i) During the time period between the first occurrence of events or 
conduct that later results in a declaration of a state of emergency by a 
county, the governor, or the president of the United States and the time 
the county, governor, or the president of the United States terminates 
the state of emergency, as provided in § 58-2-107; 

(ii) Within the area or areas threatened by the emergency, as estab- 
lished by the county’s, governor’s, or president’s declaration of a state of 
emergency; and 

(111) Knowing of the existence of the emergency; 

(B) As used in this subdivision (25): 

(i) “Emergency” means an occurrence, or threat thereof, whether 
natural, technological, or manmade, in war or in peace, that results or 
may result in substantial injury or harm to the population, or substan- 
tial damage to or loss of property; provided, that natural threats may 
include disease outbreaks and epidemics; and 

(ii) “Offense” means the defendant is convicted of a violation of 
§ 39-14-1038, § 39-14-104, § 39-14-408, or any other offense involving 
theft or vandalism that is graded by value pursuant to § 39-14-105, and 
the value of the property or service taken or property damaged is no 
greater than the value provided in § 39-14-105 for a Class E felony; 

(26) The defendant committed the offense of robbery pursuant to § 39- 
13-401, aggravated robbery pursuant to § 39-13-402, or especially aggra- 
vated robbery pursuant to § 39-13-4038, on the premises of a licensed 
pharmacy in an effort to unlawfully obtain, sell, give, or exchange a 
controlled substance, controlled substance analogue, or other illegal drug; 

(27) The defendant commits a violent offense, as classified in § 40-35- 
120(b), against a uniformed law enforcement officer or uniformed member of 
the armed forces or national guard; and the defendant intentionally selected 
the person against whom the crime was committed, in whole or in part, 
because of the person’s status as a law enforcement officer or member of the 
armed forces or national guard; 

(28) At the time the instant offense was committed, the defendant was 
illegally or unlawfully in the United States; and 

(29) The offense involved the theft of a firearm from a motor vehicle, as 
defined in § 55-1-103. 


History. 

Acts 1989, ch. 591, § 6; 1992, ch. 837, § 1; 
1994, ch. 821, § 1; 1994, ch. 978, § 5; 1995, ch. 
302, § 1; 1995, ch. 322; § 2; 1995, ch. 515, § 2; 
1997, ch. 437, § 3; 1997, ch. 547, § 3; 2000, ch. 
896, § 1; 2002, ch. 849, § 2c; 2005, ch. 353, § 5; 
2007, ch. 178, § 1; 2008, ch. 690, § 2; 2012, ch. 
848, § 33; 2015, ch. 443, § 1; 2016, ch. 934, § 1; 
2016, ch. 1025, § 1; 2017, ch. 265, §§ 1, 2; 2017, 
ch. 492, § 1; 2020, ch. 580, § 18; 2021, ch. 108, 
eb be 


Compiler’s Notes. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 

The 2020 amendment substituted “a state 
registered security guard/officer” for “a state 
registered security officer/guard” in (19). 

The 2021 amendment added (29). 


Effective Dates. 
Acts 2020, ch. 580, § 19. July 1, 2020. 
Acts 2021, ch. 108, § 14. July 1, 2021. 


Attorney General Opinions. 

If a defendant selects the person against 
whom the defendant commits a crime because 
the person is transgender, a court may enhance 
the defendant’s sentence under T.C.A. § 40-35- 
114(17). A defendant who targets a person for a 
crime because that person is transgender has 
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targeted the person because of the person’s 
gender within the meaning of the statute. OAG 
19-01, 2019 Tenn. AG LEXIS 1 (2/8/2019). 
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NOTES TO DECISIONS 


ANALYSIS 


pe Previous Criminal History. 

5 Vulnerability. 

6. Exceptional Cruelty. 

re Particularly Great Personal Injury. . 

8 Pleasure or Excitement. 

9 Use of Firearm, Explosive, or Deadly 
Weapon. 

10. Risk to Life. 

15. Position of Trust. 

20. Application of Factors. 

21. Factor Improperly Considered. 

22. Propriety of Sentence. 

23. Sentence Upheld. 


2. Previous Criminal History. 

Trial court imposed a within-range sentence 
and did not abuse its discretion in sentencing 
defendant because defendant has a long history 
of criminal convictions and prior incarceration; 
defendant did not provide any argument to 
support a conclusion that the trial court erred 
in applying enhancement factor based on his 
prior history of criminal convictions. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. July 23, 2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence for each con- 
viction of aggravated assault and aggravated 
kidnapping because it articulated on the record 
its reasons for imposing the sentences, it found 
that defendant’s prior convictions were signifi- 
cant and established a history to enhance his 
sentence because they were very violent at- 
tacks on the victim. The trial court found that 
defendant had previously failed to comply with 
the conditions of his probation for his prior 
California convictions. State v. Olivera, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 447 
(Tenn. Crim. App. July 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 580 
(Tenn. Dec. 5, 2019). 

Defendant’s sentence of 15 years’ incarcera- 
tion for aggravated child neglect was affirmed 
because enhancement factor (1) did not require 
that defendant’s prior convictions or criminal 
behavior relate to the current sentence; and the 
trial court imposed a within-range sentence 
after properly considering the evidence ad- 
duced at the sentencing hearing, the presen- 
tence report, the principles of sentencing, the 
parties’ arguments, the nature and character- 
istics of the crime, and evidence of mitigating 
and enhancement factors. State v. Pettus, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. July 31, 2019). 


Record supported consideration of the four 
enhancement factors that defendant chal- 
lenged because the pre-sentence report re- 
flected that defendant had four prior criminal 
convictions, and witnesses testified that defen- 
dant used and sold drugs. State v. Morse, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. July 31, 2019). 

In a case in which defendant was sentenced 
to 20 years for his aggravated robbery convic- 
tion, the trial court did not abuse its discretion 
in finding the criminal history or the leader in 
the commission of an offense enhancement fac- 
tor applied because defendant was previously 
convicted of 16 misdemeanors, four felonies; 11 
of his prior convictions were crimes of violence, 
including domestic assault, assault, and aggra- 
vated assault; and the trial court determined 
that a top-of-range sentence was justly de- 
served in relation to the seriousness of the 
offense and that the sentence would promote 
respect for the law. State v. Carter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 496 (Tenn. 
Crim. App. Aug. 16, 2019). 

Defendant’s effective within-range eight-year 
sentence for aggravated assault and felony van- 
dalism was upheld; the trial court properly 
considered the evidence, the presentence re- 
port, the principles of sentencing, the nature of 
the crime, and enhancement factors. In part, 
defendant had a criminal history and failed to 
comply with conditions of a sentence involving 
release into the community, and the trial court 
considered defendant’s willingness to plead 
guilty. State v. Horton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 793 (Tenn. Crim. App. Dec. 
20,2019). ; 

Trial court did not abuse its discretion by 
sentencing defendant to the maximum in the 
range and his sentence was not grossly dispro- 
portionate because he had an extensive crimi- 
nal record, he admitted that he had a long-term 
drug problem and that he had sold drugs, and 
thee trial court found that defendant was not 
truthful with the court and that his potential 
for rehabilitation was poor. State v. Jones, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 313 
(Tenn. Crim. App. Apr. 30, 2020). 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
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germent and domestic assault; defendant had a 


history of criminal convictions in addition to . 


those necessary to establish the range; and he 
was on release from a federal sentence when he 
committed the offenses. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Trail court did not err by relying on defen- 
dant’s conviction for aggravated assault as con- 
stituting prior criminal history for purposes of 
enhancement factor (1). State v. Boyd, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 745 
(Tenn. Crim. App. Nov. 19, 2020). 

Trial court’s imposition of the maximum sen- 
tences for his convictions was justified by the 
application of enhancement factor (1) alone 
because the presentence report reflected that in 
2014, defendant pled guilty to the aggravated 
sexual battery of his ex-girlfriend’s nine-year- 
old daughter; and he had prior convictions of 
unlawful drug paraphernalia uses and activi- 
ties. State v. Tomlin, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 145 (Tenn. Crim. App. Apr. 
13, 2021). 


5. Vulnerability. 

Trial court misapplied the vulnerable victim 
enhancement factor, when defendant pleaded 
guilty to reckless homicide following the acci- 
dental drowning of the minor victim, because 
the evidence did not show that the victim’s age 
or mental capabilities prevented the victim 
from calling for help or would have prevented 
the victim from testifying about defendant’s 
conduct if the victim had not drowned acciden- 
tally. State v. Baysinger, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 801 (Tenn. Crim. App. 
Dec. 23, 2019). 

Defendant’s sentence of four years for reck- 
less homicide was appropriate because the 
baby was particularly vulnerable based on her 
age as she was unable to defend herself; and 
defendant abused a position of private trust in 
a manner that significantly facilitated the com- 
mission of the offense as she did not disclose 
her pregnancy to the victim’s father or anyone 
else until after she gave birth and had killed 
the victim. State v. Brown, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 441 (Tenn. Crim. App. 
June 25, 2020). 


6. Exceptional Cruelty. 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 


den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 


7. Particularly Great Personal Injury. 

Defendant’s sentence was not an abuse of 
discretion because (1) defendant’s firearm of- 
fense sentence was statutorily set, (2) the ag- 
gravating factor for particularly great injury 
was properly applied to defendant’s aggravated 
assault sentence based on the victim’s written 
statement describing specific, objective ex- 
amples of the long-lasting and significant ef- 
fects defendant’s conduct had and continued to 
have on the victim, (3) the sentence was within 
the range defendant faced as a Range I of- 
fender, and (4) defendant did not state what 
mitigating factors defendant believed the court 
should have applied. State v. Blackmon, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 435 
(Tenn. Crim. App. July 17, 2019). 

Since death of the victim was an offense 
element, the circuit court erred by applying the 
great personal injury aggravating factor. State 
v. Trent, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Apr. 17, 2020). 


8. Pleasure or Excitement. 

Because enhancement factor (7) was an es- 
sential element of both sexual battery and 
soliciting sexual exploitation of a minor, the 
trial court could not use it to enhance defen- 
dant’s sentences; however, it did not err by 
sentencing defendant because the abuse oc- 
curred over an extended period of time and one 
time in defendant’s patrol car while he was on 
duty, and with regard to the sentence for solic- 
iting sexual exploitation of a minor, the trial 
court also applied enhancement factor (14). 
State v. Patton, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 322 (Tenn. Crim. App. May 7, 
2020). 

Trial court did not abuse its discretion in 
sentencing defendant for his convictions of at- 
tempted rape of a child because it found no 
mitigating factors and two enhancement fac- 
tors to apply, and it imposed a within-range 
sentence of 12 years for each conviction. State v. 
Wethington, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 361 (Tenn. Crim. App. May 21, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 554 (Tenn. Sept. 17, 2020). 

Record supported the application of enhance- 
ment factor (7) to the rape of a child convictions 
because defendant promised the victim re- 
wards and bought things for her when she 
complied with his sexual requests; and he 
bought her a provocative Halloween costume 
that was inappropriate for her age. State v. 
Tomlin, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 145 (Tenn. Crim. App. Apr. 13, 2021). 


9. Use of Firearm, Explosive, or Deadly 
Weapon. 

Trial court did not abuse its discretion by 

sentencing defendant to 20 years in prison for 
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second-degree murder because defendant’s sen- 
tencing range was 15-25 years, the trial court 
found one enhancement factor, that defendant 
used a firearm in the commission of the offense, 
and it gave a lot of credit to that very strong 
enhancing factor that a firearm was taken into 
the victim’s house and he was shot in the back 
of the head at a distance of three to four inches. 
State v. Donaldson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 572 (Tenn. Sept. 16, 2020). 

Trial court did not err by sentencing defen- 
dant to 22 years incarceration for his conviction 
of second-degree murder because it was a 
within-range sentence and it properly deter- 
mined that the use of a deadly weapon and 
exceptional cruelty enhancement factors out- 
weighed any mitigating factors, as defendant 
fired numerous fatal shots at the victim, first in 
the back and then, after consideration, in the 
chest, from a close range. State v. Walton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 571 
(Tenn. Crim. App. Aug. 20, 2020). 


10. Risk to Life. 

Defendant’s claim that his 22-year sentence 
was excessive lacked merit because the trial 
court did not err in applying the enhancement 
factor for having no hesitation about commit- 
ting a crime when the risk to human life was 
high when at least one person was in the room 
with defendant and the victim at the time of the 
shooting. State v. Harris, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 589 (Tenn. Crim. App. 
Sept. 20, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 123 (Tenn. Feb. 21, 2020). 

Trial court misapplied the risk to human life 
enhancement factor, when defendant pleaded 
guilty to reckless homicide following the acci- 
dental drowning of the minor victim, because 
the record did not contain evidence reflecting 
that defendant’s recklessness placed anyone 
other than the victim at risk. State v. Bays- 
inger, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 801 (Tenn. Crim. App. Dec. 238, 2019). 

Trial court misapplied the enhancement fac- 
tor for committing a crime when the risk to 
human life wa high because that factor could 
not be used to enhance a conviction for aggra- 
vated robbery, for which possession of a deadly 
weapon was an essential element. State v. Dil- 
lard, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 259 (Tenn. Crim. App. Apr. 16, 2020). 

Trial court erred by applying an enhance- 
ment for having no hesitation about commit- 
ting a crime when the risk of human life was 
high because the risk to human life was inher- 
ent in the offense of voluntary manslaughter. 
However, the trial court placed little weight on 
that factor and thus, did not abuse its discre- 
tion by setting a sentence length of six years. 
State v. Rivers, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 709 (Tenn. Crim. App. Nov. 3, 
2020). 


15. Position of Trust. 

Defendant’s within-range 40-year sentence 
for rape of a child was upheld; although the 
trial court was incorrect in stating that defen- 
dant raped the victim vaginally, this did not 
negate his sentence, as the trial court consid- 
ered the appropriate principles and enhance- 
ment factors, including that defendant abused 
a position of trust, and the enhancement fac- 
tors, which defendant did not contest, were 
appropriately applied. State v. Franklin, 585 
S.W.3d 431, 2019 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. June 28, 2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
Chaves-Abrego, — S.W.3d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
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son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 
Regarding’s defendant’s sentences for rape 
and aggravated sexual battery, enhancement 
factor (14) applied because defendant occupied 
a position of private trust with the victims; 
although the trial court made no findings rela- 
tive to defendant’s being in a position of private 
trust with the victims, the record demonstrated 
that the victims were friends with defendant’s 
children and that they regularly visited and 
had overnight stays with his children. State v. 
Chaves-Abrego, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 2021). 


20. Application of Factors. 

Trial court did not abuse its discretion in 
deciding to classify defendant as a Range I, 
standard offender, following defendant’s convic- 
tion for aggravated child abuse because, al- 
though the court found defendant’ lack of crimi- 
nal history to be a mitigating factor, the court 
found that applicable enhancement factors— 
the victim was a one-year-old child, exceptional 
cruelty, and defendant abusing a position of 
trust over the victim—precluded sentencing 
defendant as an especially mitigated offender. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.38d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 


der because it found that multiple enhance- 


ment factors applied; the trial court determined 
that defendant had a history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 


21. Factor Improperly Considered. 

Trial court misapplied enhancement factor 
(7), that the offense involved a victim and was 
committed to gratify the defendant’s desire for 
pleasure or excitement, to defendant’s sen- 
tences for aggravated sexual battery, as the 
state supreme court has held that sexual bat- 
tery necessarily includes the intent to gratify a 
desire for pleasure or excitement. State v. 
Chaves-Abrego, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 2021). 


22. Propriety of Sentence. 
Trial court properly sentenced defendant to 
serve eight years, the maximum sentence, as a 


~ Range II, multiple offender because the parties 


had agreed pursuant to the plea agreement for 
defendant to be sentenced as a Range II of- 
fender, the trial court applied enhancement 
factors, defendant’s sentence was within the 
range for a Range II, Class D felony, the record 
reflected that the trial court considered and 
applied the purposes and principles of the Sen- 
tencing Act in reaching its determination, and 
defendant did not demonstrate on appeal that 
the trial court abused its discretion in relying 
on the presentence report. State v. Murray, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. Sept. 26, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 132 
(Tenn. Feb. 19, 2020). 


23. Sentence Upheld. 

Defendant’s sentence of three years and six 
months for child abuse was proper and the 
evidence supported the application of three 
enhancement factors, given defendant’s mul- 
tiple convictions, the victim’s dependence on 
defendant as her father and her young age, and 
the fact that defendant abused a position of 
trust. State v. Addair, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 647 (Tenn. Crim. App. May 
30, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 172 (Tenn. Mar. 26, 2020). 

In a case in which defendant was convicted of 
two counts of aggravated assault, the trial 
court did not abuse its discretion by denying 
defendant’s request for full probation and by 
ordering that defendant serve six months in 
confinement. The record reflected that the trial 
court took into account the relevant consider- 
ations by examining the circumstances of the 
offense; defendant’s criminal record, social his- 
tory, and present condition; the deterrent effect 
upon defendant; and the best interests of defen- 
dant and the public. State v. Ailey, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 499 (Tenn. Crim. 
App. Aug. 19, 2019). 

Trial court properly found that the minimum 
punishment of eight years for the Class B 
felony offenses was not appropriate in this case, 
and the trial court did not err by sentencing 
defendant to 10 years for drug possession with 
intent to deliver and 12 years for attempted 
second degree murder; the trial court did not 
err in considering defendant’s admitted mari- 
juana use, for purposes of T.C.A. § 40-35- 
114(a), but the court remanded due to numer- 
ous errors on the amended judgments of 
conviction that needed to be corrected. State v. 
Turner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 704 (Tenn. Crim. App. Nov. 1, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
254 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion in 
applying the enhancement and mitigating fac- 
tors because the factual findings supporting its 
application of the factors were fully supported 
by the record; the trial court found that the 
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victim was particularly vulnerable due to his 
mental disabilities, that defendant abused a 
position of private trust when committing the 
offenses, and that no mitigating factors applied. 
State v. Harris, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 708 (Tenn. Crim. App. Nov. 5, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 236 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum term 
available for defendant’s voluntary manslaugh- 
ter conviction because the court did not err in 
its application of the enhancement and mitiga- 
tion factors. Any errors were harmless in light 
of existing enhancement factors, particularly 
that defendant was on probation at the time the 
offense was committed and that defendant had 
a history of criminal behavior in addition to the 
felonies used to establish defendant’s sentenc- 
ing range. State v. Davidson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 14, 2020). 

It was no error to enhance defendant’s sen- 
tence because he had (1) over 25 convictions in 
at least three counties, and (2) two probation 
violations. State v. Abdullah, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 26 (Tenn. Crim. App. 
Jan. 21, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 255 (Tenn. Apr. 15, 2020). 

Trial court did not abuse its discretion when 
sentencing defendant, a Range II offender, to 
an effective sentence of eight years in split- 
confinement, because his presentence report 
listed five pertinent prior felonies and he failed 
to comply with the conditions of a sentence 
involving release into the community. State v. 
Spencer, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 66 (Tenn. Crim. App. Feb. 5, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Trial court properly exercised its discretion in 
sentencing defendant to an effective sentence of 
24 years for theft and money laundering; the 
trial court considered proper sentencing factors 
and defendant did not contest that the trial 
court properly relied on certain enhancement 
factors, including a history of convictions, being 
on probation when the current offenses took 
place, and being a leader in the commission of 
the offense, and the application of these factors 
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was supported by the record. State v. Jives- | 
Nealy, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 156 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, State v. Jives-Nealy, — S.W.3d 
—, 2020 Tenn. LEXIS 319 (Tenn. Aug. 11, 
2020). 

Trial court did not err by not imposing the 
minimum sentences in the range, as the record 
amply supported the trial court’s application of 
enhancement factor that defendant had a pre- 
vious history of criminal convictions or behav- 
ior in addition to those necessary to establish 
the appropriate range. State v. Rudd, —S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 539 (Tenn. 
Crim. App. July 31, 2020). 

Trial court did not abuse its discretion by 
denying defendant's request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

In a case in which defendant was convicted 
of, inter alia, especially aggravated robbery, the 
trial court considered the relevant principles 
and sentenced defendant to a within-range sen- 
tence of eighteen years. As such, defendant was 
not entitled to relief. State v. Banks, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 583 (Tenn. 
Crim. App. Aug. 25, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23) 2020). 

Enhancement factors applied to defendant’s 
sentences for rape and aggravated sexual bat- 
tery, and the trial court imposed a sentence of | 
30 years, just five years above the minimum 
punishment for rape, and 10 years, just two 
years above the minimum punishment for ag- 
gravated sexual battery; despite one aggravat- 
ing factor not applying to the aggravated sexual 
battery conviction, given the other applicable 
factors, no abuse of discretion was found. State 
v. Chaves-Abrego, — S.W.38d —, 2021 Tenn. 
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Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 
2021). 

Although defendant argued that the trial 
court erred in ordering defendant to serve a 
sentence for aggravated robbery consecutively 
to the automatic life sentence for a felony 
murder conviction because the underlying 
felony, aggravated robbery, was an essential 
element of the felony murder offense and could 
not be used as an enhancement factor for the 
felony murder sentence, the argument was 
without merit as the statute which addressed 
enhancement factors forsingular offensesand 
the statute which addressed enhancement re- 
quirements for the alignment of sentences for- 
multiple convictions were not in conflict. State 
v. Fields, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 47 (Tenn. Crim. App. Feb. 10, 2021). 

Trial court. did not abuse its discretion by 
sentencing defendant as a Range III, persistent 
offender to 12 years for defendant’s driving 
under the influence convictions (which were 
merged) because defendant had a previous his- 
tory of criminal convictions, previously failed to 
comply with the terms of probation, and had no 
hesitation about committing a crime when the 
risk to human life was high. While defendant 
had a rough and tough childhood and mental 
illness, the court found that the potential for 
rehabilitation was not great. State v. 
Shumacker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Feb. 24, 
2021). 

Defendant’s 20-year, mid-range sentence for 
second-degree murder was appropriate because 
the trial court found that defendant had prior 
convictions for public intoxication and driving 
under the influence, although somewhat minor 
and remote, and employed a firearm during the 
commission of the offense. The court gave some 
mitigation based on defendant’s good relation- 
ships with older siblings, cessation of drinking 
alcohol, and work history of manual labor type 
jobs until defendant was put on disability fol- 
lowing a neck surgery. State v. Olive, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 68 (Tenn. 
Crim. App. Mar. 3, 2021). 


Trial court did not abuse its discretion by 
enhancing defendant’s sentences within the 
range of punishment upon defendant’s convic- 
tions for two counts each of aggravated bur- 
glary, employing a firearm during the commis- 
sion of a dangerous felony, and aggravated 
robbery because the sentences imposed were 
within the applicable range of punishment for 
each conviction. Furthermore, the evidence 
supported the court’s application of enhance- 
ment factors for defendant’s prior convictions 
and being a leader in the commission of the 
crimes. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 

Trial court did not err in sentencing the first 
defendant to the maximum sentences for ag- 
gravated arson, especially aggravated kidnap- 
ping, attempted second degree murder, aggra- 
vated robbery, and theft and ordering partial 
consecutive sentences because she was not a 
mitigate offender; society had to be protected 
from her and incarceration was necessary; de- 
fendant had a leadership role in the events, 
aimed her gun at the victim and attempted to 
fire it, and ordered another defendant to use 
the gun to kill the victim after her failed 
attempt; and she was not eligible for probation 
as aggravated robbery and especially aggra- 
vated kidnapping were specifically excluded as 
probatable. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

Third defendant’s sentence was presumed 
reasonable because, although the trial court 
misapplied one enhancement factor, it properly 
found that he had a history of criminal convic- 
tions in addition to those necessary to establish 
his sentencing range; that he was a leader in 
the commission of the offense; that the personal 
injuries inflicted upon the victim or the amount 
of damage sustained by or taken from the 
victim was particularly great; that he pos- 
sessed or employed a firearm during the com- 
mission of the offense; and that he was on a 
condition of release at the time of his arrest. 
State v. Robinson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 96 (Tenn. Crim. App. Mar. 
17, 2021): 


40-35-115. Multiple convictions. [Effective until October 1, 2021. See 
the version effective on October 1, 2021.] 


(a) If a defendant is convicted of more than one (1) criminal offense, the court 
shall order sentences to run consecutively or concurrently as provided by the 


criteria in this section. 


(b) The court may order sentences to run consecutively if the court finds by 


a preponderance of the evidence that: 


(1) The defendant is a professional criminal who has knowingly devoted 
the defendant’s life to criminal acts as a major source of livelihood; 
(2) The defendant is an offender whose record of criminal activity is 


extensive; 
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(3) The defendant is a dangerous mentally abnormal person so declared 
by a competent psychiatrist who concludes as a result of an investigation 
prior to sentencing that the defendant’s criminal conduct has been charac- 
terized by a pattern of repetitive or compulsive behavior with heedless 
indifference to consequences; 

(4) The defendant is a dangerous offender whose behavior indicates little 
or no regard for human life and no hesitation about committing a crime in 
which the risk to human life is high; 

(5) The defendant is convicted of two (2) or more statutory offenses 
involving sexual abuse of a minor with consideration of the aggravating 
circumstances arising from the relationship between the defendant and 
victim or victims, the time span of defendant’s undetected sexual activity, 
the nature and scope of the sexual acts and the extent of the residual, 
physical and mental damage to the victim or victims; 

(6) The defendant is sentenced for an offense committed while on proba- 
tion; or 

(7) The defendant is sentenced for criminal contempt. 

(c) The finding concerning the imposition of consecutive or concurrent 


sentences is appealable by either party. 


(d) Sentences shall be ordered to run concurrently if the criteria noted in 


subsection (b) are not met, unless consecutive sentences are specifically 


required by statute or the Tennessee Rules of Criminal Procedure. 


History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, §§ 31, 
oo. 


NOTES TO DECISIONS 


ANALYSIS 
2. Dangerous Offender. 
3. Consecutive Sentences. 
4, —Proper. 
Ds —Improper. 
2. Dangerous Offender. 


Trial court did not err in finding defendant 
was a dangerous offender and in ordering con- 
secutive sentences for second degree murder 
and attempted second degree murder because 
the court found that the circumstances sur- 
rounding the commission of the shooting the 
victims—resulting in the death of one individual 
and the serious life-long medical and physical 
issues for another—were particularly aggra- 
vated, the aggregate length of the sentences 
reasonably related to the offenses, and consecu- 
tive sentencing was necessary to protect the 
public. State v. McLeod, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 605 (Tenn. Crim. App. 
Sept. 26, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 211 (Tenn. Feb. 26, 2020). 


3. Consecutive Sentences. 
Defendant’s contention that he was entitled 
to the time he served in the Tennessee Depart- 


ment of Correction (TDOC) on a probation 
violation as pretrial jail credit on the instant 
case was rejected because defendant’s sen- 
tences were not concurrent as the probation 
violation sentence had expired prior to defen- 
dant’s plea in the instant case and therefore he 
had no sentences not yet fully served at the 
time he was sentenced in the instant case. In 
addition, defendant’s time in TDOC did not 
arise out of the instant case because even if 
defendant had posted bond in the instant case 
after his transport to TDOC on the probation 
violation, he would not have been released from 
TDOC. State v. Bly, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
23, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 351 (Tenn. July 20, 2020). 

In a case in which defendant was convicted 
of, inter alia, six counts of vehicular homicide 
by intoxication, the trial court did not err by 
ordering consecutive sentencing, which re- 
sulted in an effective sentence of 55 years. The 
trial court’s determinations that consecutive 
sentencing was necessary to protect the public 
from further serious criminal conduct and was 
reasonably related to the severity of the of- 
fenses committed were supported by the record. 
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State v. Brewer, — 8.W.3d —, 2020 Tenn. Crim. _ 


App. LEXIS 221 (Tenn. Crim. App. Apr. 6, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 421 (Tenn. Aug. 6, 2020), cert. denied, 
Brewer v. Tennessee, — L. Ed. 2d —, — S. Ct. 
—,— U.S. —, 2020 U.S. LEXIS 6062 (U.S. Dec. 
14, 2020). 

In a case in which defendant pleaded guilty 
to two counts of felon in possession of a firearm, 
the trial court did not abuse its discretion in 
imposing consecutive terms based on finding 
defendant to be a dangerous offender. Defen- 
dant was heavily involved in drugs and was 
carrying firearms because of his involvement 
with drugs. State v. Grady, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 12, 2021). 

In a case in which defendant pleaded guilty 
to two counts of felon in possession of a firearm, 
the court of criminal appeals noted that defen- 
dant’s record consisted of eleven convictions, 
not including his most recent convictions, as 
well as several terms of incarceration, and 
having his probation revoked on several occa- 
sions. Based on this proof, the trial court did 
not abuse its discretion in finding defendant 
had an extensive criminal history or in impos- 
ing consecutive terms based on that finding. 
State v. Grady, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 18 (Tenn. Crim. App. Jan. 12, 
2021). 


4, —Proper. 

Record supported the imposition of consecu- 
tive sentences on the basis of defendant’s being 
convicted of three child rapes and one aggra- 
vated sexual battery against the same minor 
victim. State v. Morales, — S.W.38d —, 2012 
Tenn. Crim. App. LEXIS 1103 (Tenn. Crim. 
App. Aug. 29, 2012). 

Consecutive service of aggravated rape sen- 
tences was amply merited because defendant 
had an extensive criminal history, which the 
trial court correctly found in the context of the 
length of his sentences; defendant’s nine felony 
convictions in the case would independently 
qualify as an extensive criminal history, and 
defendant had previous convictions in three 
states. State v. Atha, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 588 (Tenn. Crim. App. Sept. 
20, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 41 (Tenn. Jan. 15, 2020). 

Trial court did not abuse its discretion in 
ordering defendant to serve sentences for sec- 
ond degree murder and attempted second de- 
gree murder consecutively, based upon the dan- 
gerous offender classification, because the court 
provided adequate reasons for imposing con- 
secutive sentencing in that the circumstances 
surrounding the commission of the offenses 
were particularly aggravated, the aggregate 
length of the sentences reasonably related to 
the offenses, and consecutive sentencing was 
necessary to protect the public. State v. 


McLeod, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 605 (Tenn. Crim. App. Sept. 26, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
211 (Tenn. Feb. 26, 2020). 

In an action for aggravated assault and do- 
mestic assault, where defendant hit the victim 
with, inter alia, a stick, the imposition of par- 
tial consecutive sentencing was not erroneous 
but was based on the trial court’s finding that 
defendant had an extensive criminal history 
and was a dangerous offender whose behavior 
indicated little or no regard for human life. 
State v. Baker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 627 (Tenn. Crim. App. Oct. 4, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 97 (Tenn. Feb. 20, 2020). 

Trial court properly exercised its discretion in 
ordering defendant’s sentences to be served 
consecutively because in addition to the three 
felony convictions in the instant case, defen- 
dant had 11 prior felony convictions and several 
misdemeanor convictions. His _ convictions 
spanned 27 years, most of his convictions relate 
to his selling of various controlled substances, 
and he was not employed at the time of his 
arrest. State v. Jackson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 669 (Tenn. Crim. App. 
Oct. 21, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 229 (Tenn. Mar. 26, 2020). 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
trial court, noting the temporal duration and 
physical severity of the abuse inflicted upon the 
victim, made the necessary findings to impose 
consecutive sentences based upon defendant’s 
status as a dangerous offender. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

In a case in which defendant was convicted of 
two counts of attempted aggravated robbery 
and felony murder, the trial court did not err in 
imposing consecutive sentencing because de- 
fendant’s life plus 10-year aggregate sentence 
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involved convictions with separate victims and 
were for violent offenses; defendant was unem- 
ployed, had a substantial criminal history, was 
a gang member, and testified at trial that he 
intentionally targeted victims whom he be- 
lieved were vulnerable to get easy money; and 
defendant’s primary complaint that there 
would be no need to protect society from him at 
age 86, when he was eligible for parole, was a 
consequence of his automatic life sentence and 
not the trial court’s order of consecutive sen- 
tencing. State v. Ware, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 710 (Tenn. Crim. App. Nov. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 233 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing be- 
cause defendant had a criminal history dating 
back to 1994, which included 12 felonies. There 
was nothing in the record showing that defen- 
dant sought treatment for his alleged drug 
addiction or that all of his crimes were commit- 
ted as a result of his drug addiction. State v. 
Williams, — $.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 720 (Tenn. Crim. App. Nov. 12, 2019). 

Trial court did not err by imposing consecu- 
tive sentences based on its finding that defen- 
dant was a dangerous offender because the 
evidence showed that she took three lives in a 
brutal fashion by riddling the victim’s car with 
six bullets, when run consecutively her total 
effective sentence was only 30 years, and the 
sentence was necessary to protect the public 
from defendant. State v. Isaac, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 733 (Tenn. Crim. 
App. Nov. 18, 2019), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
145 (Tenn. Apr. 1, 2020). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
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he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Defendant did not provide a legal basis to 
contest the trial court’s imposition of consecu- 
tive sentencing, and upon review of the record, 
none were found. State v. Wooten, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. Jan. 13, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 320 (Tenn. June 3, 2020). 

Trial court did not abuse its discretion by 
ordering consecutive service of defendant’s sen- 
tences because he had an extensive criminal 
record given his 41 felony convictions in the 
present case, he had two prior convictions for 
sexual offenses against different minor victims, 
and the instant offenses arose from defendant’s 
committing years-long sexual abuse of his step- 
son, over whom he enjoyed a position of trust 
and almost unfettered access. State v. Williams, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 15 
(Tenn. Crim. App. Jan. 14, 2020), appeal de- 
nied, — S.W.38d —, 2020 Tenn. LEXIS 326 
(Tenn. June 5, 2020). 

It was no error to impose partially consecu- 
tive sentences because, while the duration of 
events was not long, the scope of defendant’s 
criminal acts and residual mental and emo- 
tional damage to the victim, including depres- 
sion, self-harm, and suicidal ideation, war- 
ranted such sentencing. State v. Abdullah, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 26 
(Tenn. Crim. App. Jan. 21, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 255 
(Tenn. Apr. 15, 2020). 

Record amply supported the application of 
the statute to the Defendant’s sentences for 
voluntary manslaughter and aggravated as- 
sault convictions; the trial court noted that the 
25-year-old defendant had a criminal history of 
multiple violent offenses, mostly committed 
with firearms, and he committed the offenses in 
this case while on release into the community. 
State v. Wright, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 45 (Tenn. Crim. App. Jan. 29, 
2020). 

Trial court properly exercised its discretion in 
ordering defendant’s sentences for theft and 
money laundering to be served consecutively as 
she was a professional criminal and used her 
position as a pastor to steal large sums of 
money from the funds provided by the state 
department for human services; while the trial 
court failed to make the requisite findings nec- 
essary to support the imposition of consecutive 
sentences, only one consecutive sentencing fac- 
tor needed to exist, which did here. State v. 
Jives-Nealy, — S.W.38d —, 2020 Tenn. Crim. 
App. LEXIS 156 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, State v. Jives-Nealy, — 
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S.W.3d —, 2020 Tenn. LEXIS 319 (Tenn. Aug. 
11, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because defendant was on pro- 
bation at the time the offenses were committed. 
State v. Odom, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 361 (Tenn. June 5, 2020). 

Although the trial court found that defendant 
was a dangerous offender and a professional 
criminal, the trial court’s decision to impose 
consecutive sentencing was justified solely by 
its finding that defendant had an extensive 
criminal history. State v. Hurt, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 213 (Tenn. Crim. 
App. Apr. 1, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 385 (Tenn. Aug. 11, 2020). 

Defendant’s partial consecutive sentences 
were not an abuse of discretion because, (1) 
while defendant had been released from prison 
for defendant’s most recent crime almost ten 
years earlier without incident, this fact did not 
bar a trial court from finding defendant had an 
extensive criminal history, and (2) defendant 
was previously convicted of four drug felonies 
and nine misdemeanors. State v. Hudson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Apr. 8, 2020). 

Trial court did not abuse its discretion in 
ordering defendant’s sentences to be run con- 
secutively because defendant was convicted of 
two or more statutory offenses involving sexual 
abuse of a minor, specifically rape of a child; 
defendant was the victim’s father figure; and 
the victim had contemplated suicide. State v. 
Brady, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Apr. 13, 2020). 

Where the trial court made extensive find- 
ings and considered the principles of sentenc- 
ing and found the aggregate length of the 
sentence reasonably related to the facts and 
circumstances, it did not abuse its discretion in 
imposing partial consecutive sentences. State v. 
Fleming, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
445 (Tenn. July 17, 2020). 

Defendant’s history of criminal activity was 
extensive, spanned more than 20 years, and 
included 10 felony convictions, half of which 
related to the possession or sale of drugs; thus, 
the consecutive sentences of 20 years and 11 
months, 29 days respectively, for possession 
with intent to sell methamphetamine and pos- 
session of drug paraphernalia, were proper. 
State v. Collins, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 290 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 504 (Tenn. Sept. 21, 2020). 

For defendant’s conviction for second-degree 
murder and other crimes, while the trial court 
did not include the word severity in its sentenc- 
ing analysis, it was clear the trial court prop- 


.erly considered the case law factors and did not 


abuse its discretion in ordering consecutive 
terms. State v. Campbell, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 294 (Tenn. Crim. App. 
Apr. 24, 2020), review denied and ordered not 
published, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

Although the trial court failed to specify 
which of the criteria it was relying upon to 
impose consecutive sentencing for defendant’s 
misdemeanor convictions, the trial court’s find- 
ings substantiated the application of the crite- 
rion that defendant was an offender whose 
record of criminal activity was extensive as he 
had prior misdemeanor convictions for obscene 
display, masturbation in public, possession of 
drugs, breaking and entering, and multiple 
assaults; and defendant had often violated the 
terms of previously-imposed probationary sen- 
tences. State v. Lambert, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
Apr. 28, 2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentences because defen- 
dant did not challenge the trial court’s finding 
that he was a professional criminal, defendant 
acknowledged he had a history of selling drugs, 
and, given defendant’s numerous prior convic- 
tions, the trial court did not abuse its discretion 
by finding that he had an extensive criminal 
history. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 3138 (Tenn. Crim. App. Apr. 
30, 2020). 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the nature and scope of the sexual 
contact warranted consecutive sentencing; de- 
fendant did not contest the victim’s version of 
events and admitted sending several photo- 
graphs of his penis to the victim, and the victim 
testified that as a result of the abuse, she 
developed depression, anxiety, and insomnia, 
began losing her hair due to the stress, and 
stopped eating. State v. Patton, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. May 7, 2020). 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the offenses occurred over an ex- 
tended period of time; all of the offenses 
occurred more than one year, and defendant’s 
contact with the victim was not limited to a few 
incidents over a brief period of time, but they 
occurred repeatedly over a span of at least 
months. State v. Patton, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
May 7, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve sentences for first 
degree premeditated murder and abuse of a 
corpse consecutively to one another, as well as 
to prior consecutive sentences for murder and 
solicitation to commit murder, because the 
court found that defendant was an offender 
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whose record of criminal activity was extensive 
and classified defendant as a dangerous of- 
fender. Given the severity of defendant’s 
crimes, it was essential to protect the public 
from further criminal conduct by defendant. 
State v. Mendenhall, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 343 (Tenn. Crim. App. May 
14, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because defendant was the vic- 
tim’s step-uncle, he committed the offenses 
while the victim’s sibling slept nearby, and a 
forensic interviewer’s testimony was sufficient 
to support a finding that the victim’s sexual 
activity toward her stepbrother was “sexually 
reactive behavior” attributable to the abuse. 
State v. Wethington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 361 (Tenn. Crim. App. May 
21, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 554 (Tenn. Sept. 17, 2020). 

Defendant committed the present offenses 
when he was serving a sentence on probation 
and the trial court did not abuse its discretion 
by ordering consecutive service of defendant’s 
effective sentence in the present case with the 
six-year sentence he was serving on probation 
when the present offenses occurred; the trial 
court considered the appropriate principles of 
sentencing in making its sentencing determi- 
nations. State v. Alexander, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
June 5, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 506 (Tenn. Oct. 9, 2020). 

Trial court did not err by imposing consecu- 
tive sentences based on its finding that defen- 
dant was convicted of two or more statutory 
offenses involving sexual abuse of a minor and 
it further considered the relationship between 
defendant and the victim, the time span of 
defendant’s undetected sexual activity, the na- 
ture and scope of the sexual acts, and the extent 
of the residual physical and mental damage to 
the victim. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 440 (Tenn. Crim. App. 
June 17, 2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentences because defen- 
dant had seven prior felony and ten prior mis- 
demeanor convictions, and in the pre-sentence 
report, he admitted to long-term use of crack 
cocaine and marijuana, which constituted 
criminal behavior. State v. Savely, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 443 (Tenn. Crim. 
App. June 25, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 491 (Tenn. Oct. 7, 2020). 

In a vehicular homicide case, the trial court 
did not err in imposing consecutive service of 
her sentences because her criminal history in- 
dicated a pattern of behavior related to con- 
trolled substances and driving; and she was a 
dangerous offender based on her use of multiple 
controlled substances and her decision to drive 
a motor vehicle when impaired. State v. Pinhal, 
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— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. July 14, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because the record supported its 
findings regarding defendant’s criminal record 
and probationary status at the time of the 
crash, and consecutive sentencing was reason- 
ably related to the seriousness of the offense, in 
which three young people were killed due to 
defendant’s intoxication and _ recklessness. 
State v. Franklin, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 511 (Tenn. Crim. App. July 
27, 2020). 

While defendant had a relatively minor 
criminal history prior to the instant offense, her 
prior DUI conviction was significant because it 
too involved prescription drug use which re- 
sulted in a single car crash and that, combined 
with the four Class D felony offenses of convic- 
tion of a similar nature and her choice to drive 
after having been in an accident while using 
the same prescription drug, satisfied the statu- 
tory criteria for consecutive sentencing. State v. 
Scates, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 533 (Tenn. Crim. App. July 30, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Trial court did not err by ordering that defen- 
dant’s sentences be served consecutively where 
the trial court determined that defendant had 
little to no regard for the lives of the victims, 
defendant was a dangerous offender, an ex- 
tended sentence was necessary to protect the 
public from further criminal conduct by defen- 
dant, and the sentences reasonably related to 
the severity of the offenses. State v. Jones, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. Aug. 25, 2020). 

Trial court did not abuse its discretion in 
imposing partial consecutive service of defen- 
dant’s sentence because defendant was con- 
victed of 36 felonies, and was convicted of two 
or more offenses involving the sexual abuse of a 
minor; he was the victim’s father figure from a 
young age; he used his position of trust to 
accomplish the abuse through control and ma- 
nipulation; the abuse involved multiple types of 
sexual penetration; and extreme damage to the 
victim’s mental and emotional health resulted. 
State v. Mason, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 582 (Tenn. Crim. App. Aug. 25, 
2020). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s determination that 
defendant was at least twenty-one years older 
than the victim, the victim needed a father 
figure and tried to find one in defendant, who 
abused her, and the victim suffered severe 
residual physical and mental damage which 
required treatment and medication. State v. 
Gambrell, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Sept. 2, 2020). 

Imposition of consecutive sentencing was 
proper because the record showed that at age 
12, defendant began to amass a series of juve- 
nile court adjudications including unlawful 
possession of a weapon, theft of property, dis- 
rupting meeting, criminal impersonation, ag- 
gravated burglary, aggravated assault, and a 
prior violation of probation. State v. Curry, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 616 
(Tenn. Crim. App. Sept. 17, 2020). 

Trial court did not abuse its discretion in 
ordering third defendant to serve her sentences 
consecutively because the record supported the 
trial court’s finding that she had an extensive 
record of criminal activity, including numerous 
misdemeanors, probation violations, a history 
of illegal drug use, and convictions for multiple 
felonies as a result of participating in the 
instant offenses. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Trial court properly applied consecutive sen- 
tencing factor (6), which was sufficient to sup- 
port consecutive sentencing, because defendant 
did not dispute that he was on probation when 
he committed the offenses against the victim. 
State v. Stevens, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 626 (Tenn. Crim. App. Sept. 21, 
2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing because de- 
fendant committed two or more offenses involv- 
ing sexual abuse of a minor during a two-day 
period; and the victim stated that she had been 
emotionally scarred and that the abuse de- 
stroyed her life and mental health. State v. 
Breeden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Sept. 21, 2020). 

Trial court did not err in imposing partial 
consecutive sentences for aggravated robbery 
and theft of property greater than $1,000 after 
finding defendant to be an offender whose re- 
cord of criminal activity was extensive and that 
defendant committed the offenses while he was 
on probation. State v. Grammer, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 769 (Tenn. Crim. 
App. Nov. 30, 2020). 

Trial court did not abuse its discretion in 
imposing consecutive sentences for murder, as 
it considered defendant’s criminal history and 
his convictions in the present case, and ex- 
plained that defendant’s prior convictions of 


domestic violence, his strong R assessment 


~score of “high for violence,” and the facts dem- 


onstrated defendant’s antisocial and criminal 
behavior. While the trial court noted that run- 
ning the two life sentences consecutively would 
be “too much,” it concluded that a partial con- 
secutive sentence reasonably related to the 
defendant’s offenses. State v. Carpenter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 770 
(Tenn. Crim. App. Nov. 30, 2020). 

Trial court’s findings regarding the danger- 
ous offender classification support consecutive 
sentences for aggravated robbery, aggravated 
burglary, and tampering with evidence were 
fully supported by the record, including defen- 
dant’s admission to being actively engaged in 
drug trafficking and a finding that the evidence 
of premeditation was overwhelming. State v. 
Oeser, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 795 (Tenn. Crim. App. Dec. 11, 2020). 

Trial court did not err in ordering defendant 
to serve his 10-year sentence for aggravated 
sexual battery of one victim concurrently with 
his 30-year sentence for rape of a child, but that 
he serve his 10-year sentence for aggravated 
sexual battery of the other child consecutive to 
the 30-year sentence, for a total 40-year sen- 
tence; he used his own daughter to gain access 
to the victims, he did not contest that the 
physical and mental damage to the victims was 
an aggravating circumstance, and he had prior 
convictions for sexual offenses involving chil- 
dren. State v. Chaves-Abrego, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 6, 2021). 

Defendant failed to show that the trial court 
abused its discretion in imposing partially con- 
secutive sentences, as defendant’s criminal re- 
cord was abysmal and the record supported the 
trial court’s determination that he was an of- 
fender with an extensive record of criminal 
activity, which was an appropriate statutory 
basis for consecutive sentencing. State v. Flem- 
ing, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
8 (Tenn. Crim. App. Oct. 18, 2020). 

Trial court did not err by imposing consecu- 
tive sentencing because he had an extensive 
criminal history and was on probation in an- 
other case when he committed the offense. 
State v. Wallace, —S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 16 (Tenn. Crim. App. Jan. 12, 
2021). 

Consecutive sentences were warranted fol- 
lowing defendant’s convictions for facilitation of 
first-degree, felony murder; attempted espe- 
cially aggravated robbery; and unlawful posses- 
sion of a firearm by a convicted felon because 
the trial court found that defendant’s criminal 
activity was extensive and that defendant was 
a dangerous offender. The court determined 
that defendant’s conduct was aggravated as 
defendants shot the victim at close range, re- 
viewed defendant’s criminal record, and consid- 
ered that defendant had killed another person. 


40-35-115 


State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 19 (Tenn. Crim. App. Jan. 12, 
2021). 

Because the trial court found that defendant 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high, the court had 
the discretionary authority to order defendant 
to serve a sentence for aggravated robbery 
consecutively to the automatic life sentence for 
a felony murder conviction. State v. Fields, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 47 
(Tenn. Crim. App. Feb. 10, 2021). 

Trial court did not abuse its discretion by 
imposing consecutive sentences upon defen- 
dant’s convictions for two counts each of aggra- 
vated burglary, employing a firearm during the 
commission of a dangerous felony, and aggra- 
vated robbery because the sentences imposed 
were within the applicable range of punish- 
ment for each conviction because the trial court 
found that defendant was a dangerous offender 
whose behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 

Trial court did not err by imposing consecu- 
tive sentence because it concluded that con- 
secutive sentencing was necessary to protect 
the public against further criminal conduct by 
defendant and that the offense was aggravated 
based on the evidence presented at trial. Defen- 
dant told his girlfriend that he would kill her, 
he used two semi-automatic weapons, emptied 
both clips, and fired at least 52 times, and he 
called his father while in jail and said that he 
shot at the officers and their dogs. State v. Pitts, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 71 
(Tenn. Crim. App. Mar. 4, 2021). 

Trial court did not err in ordering consecutive 
sentencing for the second defendant because he 
was a dangerous offender who had little or no 
regard for human life and no hesitation about 
committing a crime to which the risk to human 
life was high; he committed his crime while he 
was on community corrections; and society had 
to be protected from him. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 96 
(Tenn. Crim. App. Mar. 17, 2021). 

Trial court properly ordered the sentences to 
run consecutively because second defendant 
had an extensive criminal history, was a dan- 
gerous offender whose behavior indicated little 
regard for human life and no hesitation about 
committing crimes in which the risk to human 
life was high, and was serving a community 
corrections sentence at the time of the offenses 
for which he was being sentence. State v. Wil- 
liams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 98 (Tenn. Crim. App. Mar. 19, 2021). 
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Trial court did not err by imposing consecu- 
tive sentences based on its finding that he had 
an extensive history of criminal activity be- 
cause he had four prior felony convictions and 
six prior misdemeanor convictions, and he was 
only 20 years old. State v. Hatchett, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 109 (Tenn. 
Crim. App. Mar. 24, 2021). 

Consecutive sentencing was warranted be- 
cause the extensive criminal activity and dan- 
gerous offender statutory factors were met as 
defendant’s criminal history went back 20- 
some years; defendants’ conduct were aggra- 
vated as they shot the victim at a close range 
for no reason other than they wanted her 
money; he had been previously convicted of 
voluntary manslaughter; and the sentences im- 
posed reasonably related to the severity of the 
crimes for which defendant stood convicted and 
that confinement would protect the public from 
further criminal behavior of the defendant. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 13, 
2021). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing in de- 
fendant’s case because he shot the victim after 
wielding an assault rifle during a confrontation 
with the victim; he fired shots when law en- 
forcement responded; his conduct was danger- 
ous, presented a high risk to human life, and 
left the victim lying on the lawn for about two 
hours before aid could be rendered; and he had 
previously engaged in dangerous criminal be- 
havior, including pulling a gun on a neighbor 
and shooting at the neighbor’s residence. State 
v. Ledford, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Apr. 19, 2021). 


5. —Improper. 

Trial court erred by imposing consecutive 
sentences on remand for defendants’ convic- 
tions of attempted second-degree murder and 
aggravated assault because it was not based on 
evidence presented for the first time at the new 
sentencing hearing, but rather on evidence that 
was known to the trial court at the time of the 
original sentencing hearing and the trial court 
did not explain why the same evidence was not 
compelling to warrant consecutive sentences at 
the original sentencing hearing but warranted 
consecutive sentences on remand. State v. 
Bishop, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 354 (Tenn. Crim. App. June 17, 2019). 

Record did not support the imposition of 
consecutive sentences because defendant’s sev- 
eral encounters with the criminal justice sys- 
tem as a juvenile were for relatively minor 
offenses, the trial court did not find that defen- 
dant was a professional criminal, and the trial 
court failed to find that consecutive sentences 
were necessary to protect the public from fur- 
ther criminal conduct. State v. Wise, — S.W.3d 
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—, 2019 Tenn. Crim. App. LEXIS 581 (Tenn. 
Crim. App. Sept. 18, 2019). 

Trial court’s consecutive sentencing decision 
was not presumptively reasonable because the 
trial court did not make the required findings. 
State v. Atha, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 588 (Tenn. Crim. App. Sept. 20, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 41 (Tenn. Jan. 15, 2020). 

Consecutive sentences were improperly im- 
posed based upon the conclusion that defen- 


dant was a dangerous offender as the trial court 
failed to make the appropriate findings be- 
cause, with regard to the severity of the of- 
fenses, the trial court remarked generally that 
it had observed the video with the gun pointed 
at people; and, with regard to the necessity of a 
lengthy sentence to protect the public from 
defendant, the trial court made no finding at 
all. State v. Murdock, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 154 (Tenn. Crim. App. Apr. 
15, 2021). 


40-35-115. Multiple convictions. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.| 


(a) If a defendant is convicted of more than one (1) criminal offense, the court 
shall order sentences to run consecutively or concurrently as provided by the 


criteria in this section. 


(b) The court may order sentences to run consecutively if the court finds by a 


preponderance of the evidence that: 


(1) The defendant is a professional criminal who has knowingly devoted 
the defendant’s life to criminal acts as a major source of livelihood; 
(2) The defendant is an offender whose record of criminal activity is 


extensive; 


(3) The defendant is a dangerous mentally abnormal person so declared by 


a competent psychiatrist who concludes as a result of an investigation prior 
to sentencing that the defendant’s criminal conduct has been characterized by 
a pattern of repetitive or compulsive behavior with heedless indifference to 
consequences; 

(4) The defendant is a dangerous offender whose behavior indicates little 
or no regard for human life and no hesitation about committing a crime in 
which the risk to human life is high; 

(5) The defendant is convicted of two (2) or more statutory offenses 
involving sexual abuse of a minor with consideration of the aggravating 
circumstances arising from the relationship between the defendant and 
victim or victims, the time span of defendant’s undetected sexual activity, the 
nature and scope of the sexual acts and the extent of the residual, physical 
and mental damage to the victim or victims; 

(6) The defendant is sentenced for an offense committed while on 
probation; 

(7) The defendant is sentenced for criminal contempt; or 

(8) The defendant is convicted of two (2) or more offenses involving sexual 
exploitation of an elderly or vulnerable adult with consideration of the 
aggravating circumstances arising from the relationship between the defen- 
dant and victim, the nature and scope of the sexual acts, and the extent of the 
physical and mental damage to the victim. 

(c) The finding concerning the imposition of consecutive or concurrent 
sentences is appealable by either party. 

(d) Sentences shall be ordered to run concurrently if the criteria noted in 
subsection (b) are not met, unless consecutive sentences are specifically required 
by statute or the Tennessee Rules of Criminal Procedure. 
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History. 
Acts 1989, ch. 591, § 6; 1990, ch. 980, §§ 31, 
32; 2021, ch. 500, § 15. 


Compiler’s Notes. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 
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Amendments. 


The 2021 amendment added (b)(8). 


Effective Dates. 
Acts 2021, ch. 500, § 19. October 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 
2. Dangerous Offender. 
3. Consecutive Sentences. 
4, —Proper. 
5. —Improper. 
2. Dangerous Offender. 


Trial court did not err in finding defendant 
was a dangerous offender and in ordering con- 
secutive sentences for second degree murder 
and attempted second degree murder because 
the court found that the circumstances sur- 
rounding the commission of the shooting the 
victims—resulting in the death of one individual 
and the serious life-long medical and physical 
issues for another—were particularly aggra- 
vated, the aggregate length of the sentences 
reasonably related to the offenses, and consecu- 
tive sentencing was necessary to protect the 
public. State v. McLeod, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 605 (Tenn. Crim. App. 
Sept. 26, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 211 (Tenn. Feb. 26, 2020). 


3. Consecutive Sentences. 

Defendant’s contention that he was entitled 
to the time he served in the Tennessee Depart- 
ment of Correction (TDOC) on a probation 
violation as pretrial jail credit on the instant 
case was rejected because defendant’s sen- 
tences were not concurrent as the probation 
violation sentence had expired prior to defen- 
dant’s plea in the instant case and therefore he 
had no sentences not yet fully served at the 
time he was sentenced in the instant case. In 
addition, defendant’s time in TDOC did not 
arise out of the instant case because even if 
defendant had posted bond in the instant case 
after his transport to TDOC on the probation 
violation, he would not have been released from 
TDOC. State v. Bly, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
23, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 351 (Tenn. July 20, 2020). 

In a case in which defendant was convicted 
of, inter alia, six counts of vehicular homicide 
by intoxication, the trial court did not err by 
ordering consecutive sentencing, which re- 
sulted in an effective sentence of 55 years. The 
trial court’s determinations that consecutive 
sentencing was necessary to protect the public 
from further serious criminal conduct and was 


reasonably related to the severity of the of- 
fenses committed were supported by the record. 
State v. Brewer, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 221 (Tenn. Crim. App. Apr. 6, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 421 (Tenn. Aug. 6, 2020), cert. denied, 
Brewer v. Tennessee, — L. Ed. 2d —, — S. Ct. 
—,— U.S. —, 2020 U.S. LEXIS 6062 (U.S. Dec. 
14,.2020): 

In a case in which defendant pleaded guilty 
to two counts of felon in possession of a firearm, 
the trial court did not abuse its discretion in 
imposing consecutive terms based on finding 
defendant to be a dangerous offender. Defen- 
dant was heavily involved in drugs and was 
carrying firearms because of his involvement 
with drugs. State v. Grady, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 12, 2021). 

In a case in which defendant pleaded guilty 
to two counts of felon in possession of a firearm, 
the court of criminal appeals noted that defen- 
dant’s record consisted of eleven convictions, 
not including his most recent convictions, as 
well as several terms of incarceration, and 
having his probation revoked on several occa- 
sions. Based on this proof, the trial court did 
not abuse its discretion in finding defendant 
had an extensive criminal history or in impos- 
ing consecutive terms based on that finding. 
State v. Grady, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 18 (Tenn. Crim. App. Jan. 12, 
2021). 


4, —Proper. 

Record supported the imposition of consecu- 
tive sentences on the basis of defendant’s being 
convicted of three child rapes and one aggra- 
vated sexual battery against the same minor 
victim. State v. Morales, — S.W.38d —, 2012 
Tenn. Crim. App. LEXIS 1103 (Tenn. Crim. 
App. Aug. 29, 2012). 

Consecutive service of aggravated rape sen- 
tences was amply merited because defendant 
had an extensive criminal history, which the 
trial court correctly found in the context of the 
length of his sentences; defendant’s nine felony 
convictions in the case would independently 
qualify as an extensive criminal history, and 
defendant had previous convictions in three 
states. State v. Atha, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 588 (Tenn. Crim. App. Sept. 
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20, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 41 (Tenn. Jan. 15, 2020). 

Trial court did not abuse its discretion in 
ordering defendant to serve sentences for sec- 
ond degree murder and attempted second de- 
gree murder consecutively, based upon the dan- 
gerous offender classification, because the court 
provided adequate reasons for imposing con- 
secutive sentencing in that the circumstances 
surrounding the commission of the offenses 
were particularly aggravated, the aggregate 
length of the sentences reasonably related to 
the offenses, and consecutive sentencing was 
necessary to protect the public. State v. 
McLeod, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 605 (Tenn. Crim. App. Sept. 26, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
211 (Tenn. Feb. 26, 2020). 

In an action for aggravated assault and do- 
mestic assault, where defendant hit the victim 
with, inter alia, a stick, the imposition of par- 
tial consecutive sentencing was not erroneous 
but was based on the trial court’s finding that 
defendant had an extensive criminal history 
and was a dangerous offender whose behavior 
indicated little or no regard for human life. 
State v. Baker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 627 (Tenn. Crim. App. Oct. 4, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 97 (Tenn. Feb. 20, 2020). 

Trial court properly exercised its discretion in 
ordering defendant’s sentences to be served 
consecutively because in addition to the three 
felony convictions in the instant case, defen- 
dant had 11 prior felony convictions and several 
misdemeanor convictions. His _ convictions 
spanned 27 years, most of his convictions relate 
to his selling of various controlled substances, 
and he was not employed at the time of his 
arrest. State v. Jackson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 669 (Tenn. Crim. App. 
Oct. 21, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 229 (Tenn. Mar. 26, 2020). 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
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_trial court, noting the temporal duration and 
physical severity of the abuse inflicted upon the 
victim, made the necessary findings to impose 
consecutive sentences based upon defendant’s 
status as a dangerous offender. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Noy. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

In a case in which defendant was convicted of 
two counts of attempted aggravated robbery 
and felony murder, the trial court did not err in 
imposing consecutive sentencing because de- 
fendant’s life plus 10-year aggregate sentence 
involved convictions with separate victims and 
were for violent offenses; defendant was unem- 
ployed, had a substantial criminal history, was 
a gang member, and testified at trial that he 
intentionally targeted victims whom he be- 
lieved were vulnerable to get easy money; and 
defendant’s primary complaint that there 
would be no need to protect society from him at 
age 86, when he was eligible for parole, was a 
consequence of his automatic life sentence and 
not the trial court’s order of consecutive sen- 
tencing. State v. Ware, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 710 (Tenn. Crim. App. Noy. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn: LEXIS 233 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing be- 
cause defendant had a criminal history dating 
back to 1994, which included 12 felonies. There 
was nothing in the record showing that defen- 
dant sought treatment for his alleged drug 
addiction or that all of his crimes were commit- 
ted as a result of his drug addiction. State v. 
Williams, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 720 (Tenn. Crim. App. Nov. 12, 2019). 

Trial court did not err by imposing consecu- 
tive sentences based on its finding that defen- 
dant was a dangerous offender because the 
evidence showed that she took three lives in a 
brutal fashion by riddling the victim’s car with 
six bullets, when run consecutively her total 
effective sentence was only 30 years, and the 
sentence was necessary to protect the public 
from defendant. State v. Isaac, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 733 (Tenn. Crim. 
App. Nov. 13, 2019), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
145 (Tenn. Apr. 1, 2020). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
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to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the: victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Defendant did not provide a legal basis to 
contest the trial court’s imposition of consecu- 
tive sentencing, and upon review of the record, 
none were found. State v. Wooten, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. Jan. 13, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 320 (Tenn. June 3, 2020). 

Trial court did not abuse its discretion by 
ordering consecutive service of defendant’s sen- 
tences because he had an extensive criminal 
record given his 41 felony convictions in the 
present case, he had two prior convictions for 
sexual offenses against different minor victims, 
and the instant offenses arose from defendant’s 
committing years-long sexual abuse of his step- 
son, over whom he enjoyed a position of trust 
and almost unfettered access. State v. Williams, 
— §$.W.3d —, 2020 Tenn. Crim. App. LEXIS 15 
(Tenn. Crim. App. Jan. 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 326 
(Tenn. June 5, 2020). 

It was no error to impose partially consecu- 
tive sentences because, while the duration of 
events was not long, the scope of defendant’s 
criminal acts and residual mental and emo- 
tional damage to the victim, including depres- 
sion, self-harm, and suicidal ideation, war- 
ranted such sentencing. State v. Abdullah, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 26 
(Tenn. Crim. App. Jan. 21, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 255 
(Tenn. Apr. 15, 2020). 

Record amply supported the application of 
the statute to the Defendant’s sentences for 
voluntary manslaughter and aggravated as- 
sault convictions; the trial court noted that the 
25-year-old defendant had a criminal history of 
multiple violent offenses, mostly committed 
with firearms, and he committed the offenses in 
this case while on release into the community. 
State v. Wright, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 45 (Tenn. Crim. App. Jan. 29, 
2020). 
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Trial court properly exercised its discretion in 
ordering defendant’s sentences for theft and 
money laundering to be served consecutively as 
she was a professional criminal and used her 
position as a pastor to steal large sums of 
money from the funds provided by the state 
department for human services; while the trial 
court failed to make the requisite findings nec- 
essary to support the imposition of consecutive 
sentences, only one consecutive sentencing fac- 
tor needed to exist, which did here. State v. 
Jives-Nealy, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 156 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. LEXIS 319 (Tenn. Aug. 
11, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because defendant was on pro- 
bation at the time the offenses were committed. 
State v. Odom, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 361 (Tenn. June 5, 2020). 

Although the trial court found that defendant 
was a dangerous offender and a professional 
criminal, the trial court’s decision to impose 
consecutive sentencing was justified solely by 
its finding that defendant had an extensive 
criminal history. State v. Hurt, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 213 (Tenn. Crim. 
App. Apr. 1, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 385 (Tenn. Aug. 11, 2020). 

Defendant’s partial consecutive sentences 
were not an abuse of discretion because, (1) 
while defendant had been released from prison 
for defendant’s most recent crime almost ten 
years earlier without incident, this fact did not 
bar a trial court from finding defendant had an 
extensive criminal history, and (2) defendant 
was previously convicted of four drug felonies 
and nine misdemeanors. State v. Hudson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 229 
(Tenn. Crim. App. Apr. 8, 2020). 

Trial court did not abuse its discretion in 
ordering defendant’s sentences to be run con- 
secutively because defendant was convicted of 
two or more statutory offenses involving sexual 
abuse of a minor, specifically rape of a child; 
defendant was the victim’s father figure; and 
the victim had contemplated suicide. State v. 
Brady, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Apr. 18, 2020). 

Where the trial court made extensive find- 
ings and considered the principles of sentenc- 
ing and found the aggregate length of the 
sentence reasonably related to the facts and 
circumstances, it did not abuse its discretion in 
imposing partial consecutive sentences. State v. 
Fleming, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
445 (Tenn. July 17, 2020). 

Defendant’s history of criminal activity was 
extensive, spanned more than 20 years, and 
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included 10 felony convictions, half of which 
related to the possession or sale of drugs; thus, 
the consecutive sentences of 20 years and 11 
months, 29 days respectively, for possession 
with intent to sell methamphetamine and pos- 
session of drug paraphernalia, were proper. 
State v. Collins, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 290 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 504 (Tenn. Sept. 21, 2020). 

For defendant’s conviction for second-degree 
murder and other crimes, while the trial court 
did not include the word severity in its sentenc- 
ing analysis, it was clear the trial court prop- 
erly considered the case law factors and did not 
abuse its discretion in ordering consecutive 
terms. State v. Campbell, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 294 (Tenn. Crim. App. 
Apr. 24, 2020), review denied and ordered not 
published, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

Although the trial court failed to specify 
which of the criteria it was relying upon to 
impose consecutive sentencing for defendant’s 
misdemeanor convictions, the trial court’s find- 
ings substantiated the application of the crite- 
rion that defendant was an offender whose 
record of criminal activity was extensive as he 
had prior misdemeanor convictions for obscene 
display, masturbation in public, possession of 
drugs, breaking and entering, and multiple 
assaults; and defendant had often violated the 
terms of previously-imposed probationary sen- 
tences. State v. Lambert, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
Apr. 28, 2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentences because defen- 
dant did not challenge the trial court’s finding 
that he was a professional criminal, defendant 
acknowledged he had a history of selling drugs, 
and, given defendant’s numerous prior convic- 
tions, the trial court did not abuse its discretion 
by finding that he had an extensive criminal 
history. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 313 (Tenn. Crim. App. Apr. 
30, 2020). 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the nature and scope of the sexual 
contact warranted consecutive sentencing; de- 
fendant did not contest the victim’s version of 
events and admitted sending several photo- 
graphs of his penis to the victim, and the victim 
testified that as a result of the abuse, she 
developed depression, anxiety, and insomnia, 
began losing her hair due to the stress, and 
stopped eating. State v. Patton, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. May 7, 2020). 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the offenses occurred over an ex- 
tended period of time; all of the offenses 


_ occurred more than one year, and defendant’s 


contact with the victim was not limited to a few 
incidents over a brief period of time, but they 
occurred repeatedly over a span of at least 
months. State v. Patton, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
May 7, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve sentences for first 
degree premeditated murder and abuse of a 
corpse consecutively to one another, as well as 
to prior consecutive sentences for murder and 
solicitation to commit murder, because the 
court found that defendant was an offender 
whose record of criminal activity was extensive 
and classified defendant as a dangerous of- 
fender. Given the severity of defendant’s 
crimes, it was essential to protect the public 
from further criminal conduct by defendant. 
State v. Mendenhall, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. May 
14, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because defendant was the vic- 
tim’s step-uncle, he committed the offenses 
while the victim’s sibling slept nearby, and a 
forensic interviewer’s testimony was sufficient 
to support a finding that the victim’s sexual 
activity toward her stepbrother was “sexually 
reactive behavior” attributable to the abuse. 
State v. Wethington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 361 (Tenn. Crim. App. May 
21, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 554 (Tenn. Sept. 17, 2020). 

Defendant committed the present offenses 
when he was serving a sentence on probation 
and the trial court did not abuse its discretion 
by ordering consecutive service of defendant’s 
effective sentence in the present case with the 
six-year sentence he was serving on probation 
when the present offenses occurred; the trial 
court considered the appropriate principles of 
sentencing in making its sentencing determi- 
nations. State v. Alexander, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
June 5, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 506 (Tenn. Oct. 9, 2020). 

Trial court did not err by imposing consecu- 
tive sentences based on its finding that defen- 
dant was convicted of two or more statutory 
offenses involving sexual abuse of a minor and 
it further considered the relationship between 
defendant and the victim, the time span of 
defendant’s undetected sexual activity, the na- 
ture and scope of the sexual acts, and the extent 
of the residual physical and mental damage to 
the victim. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 440 (Tenn. Crim. App. 
June 17, 2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentences because defen- 
dant had seven prior felony and ten prior mis- 
demeanor convictions, and in the pre-sentence 
report, he admitted to long-term use of crack 
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cocaine and marijuana, which constituted 
criminal behavior. State v. Savely, —S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 443 (Tenn. Crim. 
App. June 25, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 491 (Tenn. Oct. 7, 2020). 

In a vehicular homicide case, the trial court 
did not err in imposing consecutive service of 
her sentences because her criminal history in- 
dicated a pattern of behavior related to con- 
trolled substances and driving; and she was a 
dangerous offender based on her use of multiple 
controlled substances and her decision to drive 
a motor vehicle when impaired. State v. Pinhal, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. July 14, 2020). 

Trial court did not err by imposing consecu- 
tive sentences because the record supported its 
findings regarding defendant’s criminal record 
and probationary status at the time of the 
crash, and consecutive sentencing was reason- 
ably related to the seriousness of the offense, in 
which three young people were killed due to 
defendant's intoxication and _ recklessness. 
State v. Franklin, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 511 (Tenn. Crim. App. July 
27, 2020). 

While defendant had a relatively minor 
criminal history prior to the instant offense, her 
prior DUI conviction was significant because it 
too involved prescription drug use which re- 
sulted in a single car crash and that, combined 
with the four Class D felony offenses of convic- 
tion of a similar nature and her choice to drive 
after having been in an accident while using 
the same prescription drug, satisfied the statu- 
tory criteria for consecutive sentencing. State v. 
Scates, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 533 (Tenn. Crim. App. July 30, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Trial court did not err by ordering that defen- 
dant’s sentences be served consecutively where 
the trial court determined that defendant had 
little to no regard for the lives of the victims, 
defendant was a dangerous offender, an ex- 
tended sentence was necessary to protect the 
public from further criminal conduct by defen- 
dant, and the sentences reasonably related to 
the severity of the offenses. State v. Jones, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. Aug. 25, 2020). 
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Trial court did not abuse its discretion in 
imposing partial consecutive service of defen- 
dant’s sentence because defendant was con- 
victed of 36 felonies, and was convicted of two 
or more offenses involving the sexual abuse of a 
minor; he was the victim’s father figure from a 
young age; he used his position of trust to 
accomplish the abuse through control and ma- 
nipulation; the abuse involved multiple types of 
sexual penetration; and extreme damage to the 
victim’s mental and emotional health resulted. 
State v. Mason, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 582 (Tenn. Crim. App. Aug. 25, 
2020). 

Imposition of consecutive sentences was sup- 
ported by the trial court’s determination that 
defendant was at least twenty-one years older 
than the victim, the victim needed a father 
figure and tried to find one in defendant, who 
abused her, and the victim suffered severe 
residual physical and mental damage which 
required treatment and medication. State v. 
Gambrell, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Sept. 2, 2020). 

Imposition of consecutive sentencing was 
proper because the record showed that at age 
12, defendant began to amass a series of juve- 
nile court adjudications including unlawful 
possession of a weapon, theft of property, dis- 
rupting meeting, criminal impersonation, ag- 
gravated burglary, aggravated assault, and a 
prior violation of probation. State v. Curry, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 616 
(Tenn. Crim. App. Sept. 17, 2020). 

Trial court did not abuse its discretion in 
ordering third defendant to serve her sentences 
consecutively because the record supported the 
trial court’s finding that she had an extensive 
record of criminal activity, including numerous 
misdemeanors, probation violations, a history 
of illegal drug use, and convictions for multiple 
felonies as a result of participating in the 
instant offenses. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Trial court properly applied consecutive sen- 
tencing factor (6), which was sufficient to sup- 
port consecutive sentencing, because defendant 
did not dispute that he was on probation when 
he committed the offenses against the victim. 
State v. Stevens, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 626 (Tenn. Crim. App. Sept. 21, 
2020). 

Trial court did not abuse its discretion by 
imposing consecutive sentencing because de- 
fendant committed two or more offenses involv- 
ing sexual abuse of a minor during a two-day 
period; and the victim stated that she had been 
emotionally scarred and that the abuse de- 
stroyed her life and mental health. State v. 
Breeden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Sept. 21, 2020). 

Trial court did not err in imposing partial 
consecutive sentences for aggravated robbery 
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and theft of property greater than $1,000 after _ 


finding defendant to be an offender whose re- 
cord of criminal activity was extensive and that 
defendant committed the offenses while he was 
on probation. State v. Grammer, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 769 (Tenn. Crim. 
App. Nov. 30, 2020). 

Trial court did not abuse its discretion in 
imposing consecutive sentences for murder, as 
it considered defendant’s criminal history and 
his convictions in the present case, and ex- 
plained that defendant’s prior convictions of 
domestic violence, his strong R assessment 
score of “high for violence,” and the facts dem- 
onstrated defendant’s antisocial and criminal 
behavior. While the trial court noted that run- 
ning the two life sentences consecutively would 
be “too much,” it concluded that a partial con- 
secutive sentence reasonably related to the 
defendant’s offenses. State v. Carpenter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 770 
(Tenn. Crim. App. Nov. 30, 2020). 

Trial court’s findings regarding the danger- 
ous offender classification support consecutive 
sentences for aggravated robbery, aggravated 
burglary, and tampering with evidence were 
fully supported by the record, including defen- 
dant’s admission to being actively engaged in 
drug trafficking and a finding that the evidence 
of premeditation was overwhelming. State v. 
Oeser, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 795 (Tenn. Crim. App. Dec. 11, 2020). 

Trial court did not err in ordering defendant 
to serve his 10-year sentence for aggravated 
sexual battery of one victim concurrently with 
his 30-year sentence for rape of a child, but that 
he serve his 10-year sentence for aggravated 
sexual battery of the other child consecutive to 
the 30-year sentence, for a total 40-year sen- 
tence; he used his own daughter to gain access 
to the victims, he did not contest that the 
physical and mental damage to the victims was 
an aggravating circumstance, and he had prior 
convictions for sexual offenses involving chil- 
dren. State v. Chaves-Abrego, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 6, 2021). 

Defendant failed to show that the trial court 
abused its discretion in imposing partially con- 
secutive sentences, as defendant’s criminal re- 
cord was abysmal and the record supported the 
trial court’s determination that he was an of- 
fender with an extensive record of criminal 
activity, which was an appropriate statutory 
basis for consecutive sentencing. State v. Flem- 
ing, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
8 (Tenn. Crim. App. Oct. 13, 2020). 

Trial court did not err by imposing consecu- 
tive sentencing because he had an extensive 
criminal history and was on probation in an- 
other case when he committed the offense. 
State v. Wallace, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 16 (Tenn. Crim. App. Jan. 12, 
2021). 


Consecutive sentences were warranted fol- 
lowing defendant’s convictions for facilitation of 
first-degree, felony murder; attempted espe- 
cially aggravated robbery; and unlawful posses- 
sion of a firearm by a convicted felon because 
the trial court found that defendant’s criminal 
activity was extensive and that defendant was 
a dangerous offender. The court determined 
that defendant’s conduct was aggravated as 
defendants shot the victim at close range, re- 
viewed defendant’s criminal record, and consid- 
ered that defendant had killed another person. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 19 (Tenn. Crim. App. Jan. 12, 
2021). 

Because the trial court found that defendant 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life and no 
hesitation about committing a crime in which 
the risk to human life was high, the court had 
the discretionary authority to order defendant 
to serve a sentence for aggravated robbery 
consecutively to the automatic life sentence for 
a felony murder conviction. State v. Fields, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 47 
(Tenn. Crim. App. Feb. 10, 2021). 

Trial court did not abuse its discretion by 
imposing consecutive sentences upon defen- 
dant’s convictions for two counts each of aggra- 
vated burglary, employing a firearm during the 
commission of a dangerous felony, and aggra- 
vated robbery because the sentences imposed 
were within the applicable range of punish- 
ment for each conviction because the trial court 
found that defendant was a dangerous offender 
whose behavior indicated little or no regard for 
human life and no hesitation about committing 
a crime in which the risk to human life was 
high. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 

Trial court did not err by imposing consecu- 


‘tive sentence because it concluded that con- 


secutive sentencing was necessary to protect 
the public against further criminal conduct by 
defendant and that the offense was aggravated 
based on the evidence presented at trial. Defen- 
dant told his girlfriend that he would kill her, 
he used two semi-automatic weapons, emptied 
both clips, and fired at least 52 times, and he 
called his father while in jail and said that he 
shot at the officers and their dogs. State v. Pitts, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 71 
(Tenn. Crim. App. Mar. 4, 2021). 

Trial court did not err in ordering consecutive 
sentencing for the second defendant because he 
was a dangerous offender who had little or no 
regard for human life and no hesitation about 
committing a crime to which the risk to human 
life was high; he committed his crime while he 
was on community corrections; and society had 
to be protected from him. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 96 
(Tenn. Crim. App. Mar. 17, 2021). 
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Trial court properly ordered the sentences to 
run consecutively because second defendant 
had an extensive criminal history, was a dan- 
gerous offender whose behavior indicated little 
regard for human life and no hesitation about 
committing crimes in which the risk to human 
life was high, and was serving a community 
corrections sentence at the time of the offenses 
for which he was being sentence. State v. Wil- 
liams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 98 (Tenn. Crim. App. Mar. 19, 2021). 

Trial court did not err by imposing consecu- 
tive sentences based on its finding that he had 
an extensive history of criminal activity be- 
cause he had four prior felony convictions and 
six prior misdemeanor convictions, and he was 
only 20 years old. State v. Hatchett, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 109 (Tenn. 
Crim. App. Mar. 24, 2021). 

Consecutive sentencing was warranted be- 
cause the extensive criminal activity and dan- 
gerous offender statutory factors were met as 
defendant’s criminal history went back 20- 
some years; defendants’ conduct were aggra- 
vated as they shot the victim at a close range 
for no reason other than they wanted her 
money; he had been previously convicted of 
voluntary manslaughter; and the sentences im- 
posed reasonably related to the severity of the 
crimes for which defendant stood convicted and 
that confinement would protect the public from 
further criminal behavior of the defendant. 
State v. Bowen, — 8.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 13, 
2021). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing in de- 
fendant’s case because he shot the victim after 
wielding an assault rifle during a confrontation 
with the victim; he fired shots when law en- 
forcement responded; his conduct was danger- 
ous, presented a high risk to human life, and 
left the victim lying on the lawn for about two 
hours before aid could be rendered; and he had 
previously engaged in dangerous criminal be- 
havior, including pulling a gun on a neighbor 
and shooting at the neighbor’s residence. State 
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v. Ledford, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Apr. 19, 2021). 


5. —Improper. 

Trial court erred by imposing consecutive 
sentences on remand for defendants’ convic- 
tions of attempted second-degree murder and 
aggravated assault because it was not based on 
evidence presented for the first time at the new 
sentencing hearing, but rather on evidence that 
was known to the trial court at the time of the 
original sentencing hearing and the trial court 
did not explain why the same evidence was not 
compelling to warrant consecutive sentences at 
the original sentencing hearing but warranted 
consecutive sentences on remand. State v. 
Bishop, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 354 (Tenn. Crim. App. June 17, 2019). 

Record did not support the imposition of 
consecutive sentences because defendant’s sev- 
eral encounters with the criminal justice sys- 
tem as a juvenile were for relatively minor 
offenses, the trial court did not find that defen- 
dant was a professional criminal, and the trial 
court failed to find that consecutive sentences 
were necessary to protect the public from fur- 
ther criminal conduct. State v. Wise, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 581 (Tenn. 
Crim. App. Sept. 18, 2019). 

Trial court’s consecutive sentencing decision 
was not presumptively reasonable because the 
trial court did not make the required findings. 
State v. Atha, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 588 (Tenn. Crim. App. Sept. 20, 
2019), appeal denied, — S.W.3d —, 2020-Tenn. 
LEXIS 41 (Tenn. Jan. 15, 2020). 

Consecutive sentences were improperly im- 
posed based upon the conclusion that defen- 
dant was a dangerous offender as the trial court 
failed to make the appropriate findings be- 
cause, with regard to the severity of the of- 
fenses, the trial court remarked generally that 
it had observed the video with the gun pointed 
at people; and, with regard to the necessity of a 
lengthy sentence to protect the public from 
defendant, the trial court made no finding at 
all. State v. Murdock, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 154 (Tenn. Crim. App. Apr. 
15, 2021). 


NOTES TO DECISIONS 


1. Applicability. 

Circuit court properly denied defendant’s pe- 
tition for sentencing relief because the allega- 
tion put forth by defendant did not render his 
sentences illegal, defendant failed to present a 
colorable claim, defendant filed his motion well 
beyond the one year statute of limitations, and 
the Drug-Free School Zone Act did not apply to 


facilitation, did not fall within the statutory 
purview of a motion to reopen a post-conviction 
petition, and did not apply to facilitation or 
trigger due process protections. Osborne v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 330 (Tenn. Crim. App. May 11, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
563 (Tenn. Sept. 16, 2020). 
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40-35-121. Criminal gang offenses — Enhanced punishment — Proce- 
dure. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Criminal gang” means a formal or informal ongoing organization, 
association or group consisting of three (3) or more persons that has: 

(A) As one (1) of its primary activities, the commission of criminal gang 
offenses; 

(B) Two (2) or more members who, individually or collectively, engage in 
or have engaged in a pattern of criminal gang activity; 

(2) “Criminal gang member” is a person who is a member of a criminal 
gang, as defined in subdivision (a)(1), who meets two (2) or more of the 
following criteria: 

(A) Admits to criminal gang involvement; 

(B) Is identified as a criminal gang member by a parent or guardian; 

(C) Is identified as a criminal gang member by a documented reliable 
informant; 

(D) Resides in or frequents a particular criminal gang’s area, adopts 
their style or dress, their use of hand signs or their tattoos and associates 
with known criminal gang members; 

(E) Is identified as a criminal gang member by an informant of 
previously untested reliability and the identification is corroborated by 
independent information; 

(F) Has been arrested more than once in the company of identified 
criminal gang members for offenses that are consistent with usual 
criminal gang activity; or 

(G) Is identified as a criminal gang member by physical evidence such 
as photographs or other documentation; 

(3) “Criminal gang offense” means: 

(A) A criminal offense committed prior to July 1, 2013 that: 

(i) During the perpetration of which the defendant knowingly causes, 
or threatens to cause, death or bodily injury to another person or 
persons and specifically includes rape of a child, aggravated rape and 
rape; or 

(ii) Results, or was intended to result, in the defendant’s receiving 
income, benefit, property, money or anything of value from the commis- 
sion of any aggravated burglary, or from the illegal sale, delivery, or 
manufacture of a controlled substance, controlled substance analogue, 
or firearm; or 
(B) The commission or attempted commission, facilitation of, solicita- 

tion of, or conspiracy to commit any of the following offenses on or after 

July 1, 2013: 

(i) First degree murder, as defined in § 39-13-202; 

(ii) Second degree murder, as defined in § 39-13-210; 

(iii) Voluntary manslaughter, as defined in § 39-13-211; 

(iv) Assault, as defined in § 39-13-101; 

(v) Aggravated assault, as defined in § 39-13-102; 

(vi) Kidnapping, as defined in § 39-13-303; 
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(vii) Aggravated kidnapping, as defined in § 39-13-304; 

(viii) Especially aggravated kidnapping, as defined in § 39-13-305; 

(ix) Robbery, as defined in § 39-13-401; 

(x) Aggravated robbery, as defined in § 39-13-402; 

(xi) Especially aggravated robbery, as defined in § 39-13-4083; 

(xii) Carjacking, as defined in § 39-13-404; 

(xiii) Rape, as defined in § 39-13-503; 

(xiv) Aggravated rape, as defined in § 39-13-502; 

(xv) Rape of a child, as defined in § 39-13-522; 

(xvi) Aggravated burglary, as defined in § 39-13-1003; 

(xvii) Especially aggravated burglary, as defined in § 39-13-1004; 

(xviii) Aggravated criminal trespass, as defined in § 39-14-406; 

(xix) Coercion of witness, as defined in § 39-16-507; 

(xx) Retaliation for past action, as defined in § 39-16-510; 

(xxi) Riot, as defined in § 39-17-302; 

(xxii) Aggravated riot, as defined in § 39-17-3083; 

(xxiii) Inciting to riot, as defined in § 39-17-304; 

(xxiv) The illegal sale, delivery or manufacture of a controlled sub- 
stance or controlled substance analogue, as defined in §§ 39-17-417 and 
39-17-454; 

(xxv) Possession of a controlled substance or controlled substance 
analogue with intent to sell, deliver, or manufacture, as defined in 
§ 39-17-417(a)(4) and § 39-17-454; 

(xxvi) Unlawful carrying or possession of a weapon, as defined in 
§ 39-17-1307; 

(xxvii) Trafficking for commercial sex acts, as defined in § 39-13-309; 
(4)(A) “Pattern of criminal gang activity” means prior convictions for the 
commission or attempted commission of, facilitation of, solicitation of, or 
conspiracy to commit: 

(i) Two (2) or more criminal gang offenses that are classified as 

felonies; or 

(ii) Three (3) or more criminal gang offenses that are classified as 
misdemeanors; or 

(iii) One (1) or more criminal gang offenses that are classified as 
felonies and two (2) or more criminal gang offenses that are classified as 
misdemeanors; and 

(iv) The criminal gang offenses are committed on separate occasions; 
and 

(v) The criminal gang offenses are committed within a five-year 

period; 
(B)qG) As used in this subsection (a), “prior conviction” means a criminal 
gang offense for which a criminal gang member was convicted prior to 
the commission of the instant criminal gang offense by the defendant 
and includes convictions occurring prior to July 1, 1997; 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
have constituted a criminal gang offense. In the event that a conviction 
from a jurisdiction other than Tennessee is not specifically named the 
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same as a criminal gang offense;the elements of the offense in the other 
jurisdiction shall be used by the Tennessee court to determine if the 
offense is a criminal gang offense; 

(iii) Convictions for multiple criminal gang offenses committed as 
part of a single course of conduct within twenty-four (24) hours are not 
committed on “separate occasions.” However, acts that constitute crimi- 
nal gang offenses under subdivision (a)(3)(A) shall not be construed to be 
a single course of conduct. 

(b) Acriminal gang offense committed by a defendant shall be punished one 
(1) classification higher than the classification established by the specific 
statute creating the offense committed if: 

(1) The defendant was a criminal gang member at the time of the offense; 
and 
(2) The criminal gang offense was committed at the direction of, in 

association with, or for the benefit of the defendant’s criminal gang or a 

member of the defendant’s criminal gang. 

(c) A criminal gang offense committed by a defendant who was not a 
criminal gang member at the time of the offense but who committed the offense 
for the purpose of and with the intent to fulfill an initiation or other 
requirement for joining a criminal gang as defined in subdivision (a)(1) shall be 
punished one (1) classification higher than the classification established by the 
specific statute creating the offense committed. 

(d) If the criminal gang offense subject to enhancement under subsection (b) 
or (c) is a Class A felony, the presumptive sentence for the offense shall be the 
maximum sentence within the range from which the defendant is to be 
sentenced. 

(e) Acriminal gang offense committed by a defendant shall be punished two 
(2) classifications higher than the classification established by the specific 
statute creating the offense committed if, at the time the offense was 
committed: 

(1) The defendant was a criminal gang member; 

(2) The defendant was also a leader or organizer of the criminal gang; and 

(3) The offense was at the direction of, in association with, or for the 
benefit of the defendant’s criminal gang or a member of the defendant’s 
criminal gang. 

(f) If the criminal gang offense subject to enhancement under subsection (e) 
is a Class A or B felony, the criminal gang member shall be sentenced as a 
Class A felon and the presumptive sentence for the offense shall be the 
maximum sentence within the range from which the defendant is to be 
sentenced. 

(g) If the defendant is charged with a criminal gang offense and the district 
attorney general intends to seek enhancement of the punishment under 
subsection (b), (c) or (e), the indictment, in a separate count, shall specify, 
charge and give notice of the subsection under which enhancement is alleged 
applicable and of the required prior convictions constituting the gang’s pattern 
of criminal gang activity. 

(h)(1) If the defendant is convicted of the underlying criminal gang offense, 

the jury shall then separately consider whether the defendant was at the 
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time of the offense: 
(A) Acriminal gang member; 
(B) A criminal gang member and a leader or organizer of the gang; or 
(C) Not a criminal gang member but committed the offense for the 
purpose of joining a criminal gang. 

(2) If the jury convicts the defendant under subdivision (h)(1)(A), (h)(1)(B) 
or (h)(1)(C), the court shall pronounce judgment and sentence the defendant as 
provided in this section. 

(i) For purposes of establishing a “pattern of criminal gang activity” the 
following offenses may be considered: 

(1) Criminal gang offenses, as defined by subdivision (a)(3)(A), committed 

prior to July 1, 2013; and 

(2) Criminal gang offenses, as defined by subdivision (a)(3)(B), committed 

on or after July 1, 2013. 


History. 1003” for “§ 39-14-403” in (a)(3)(B)(xvi); and 
Acts 1997, ch. 487, § 1; 2011, ch. 493, § 2; substituted “§ 39-13-1004” for “§ 39-14-404” in 

2012, ch. 848, § 34; 2013, ch. 357, §§ 1-38;  (a)(3)(B)(xvili). 

2018, ch. 415, § 1; 2016, ch. 1034, §§ 1-3; 2021, 

ch. 545, § 13. Effective Dates. 


Acts 2021, ch. 545, § 19. July 1, 2021. 
Amendments. 


The 2021 amendment substituted “§ 39-13- 
NOTES TO DECISIONS 


4, Sufficiency of Evidence. lishing a nexus between defendant’s actions 
Evidence was insufficient to support the and the Aryan Nation. State v. Wilson, — 


jury’s findings regarding the Criminal Gang §.W.3d —, 2021 Tenn. Crim. App. LEXIS 122 
Offenses Statute, as the circumstantial evi- (Tenn. Crim. App. Mar. 31, 2021). 
dence failed to go beyond conjecture in estab- 


40-35-122. Sentencing alternatives for defendants who commit non- 
violent property offenses. 


(a) Notwithstanding any law to the contrary, except as provided in subsec- 
tion (b), the judge sentencing a defendant who commits a nonviolent property 
offense, as defined in subsection (c), on or after July 1, 2010, shall not be 
authorized to impose the sentencing alternatives of continuous confinement in 
a local jail or the department of correction as authorized by § 40-35-104(c)(5), 
(c)(6), or (c)(8). However, the judge may sentence the defendant to any of the 
other sentencing alternatives authorized by § 40-35-104(c), which include, but 
are not limited to, periodic confinement, work release, community corrections, 
probation, or judicial diversion. 

(b)(1) A defendant convicted of an offense set out in subsection (c) may be 

sentenced to any of the sentencing alternatives authorized by § 40-35- 

104(c), including a period of continuous confinement, if the sentencing judge 

determines the defendant: 

(A) Has at least one (1) prior conviction at the time the subsection (c) 
offense is committed; or 

(B) Violated the terms and conditions of the alternative sentence 
originally imposed upon the defendant pursuant to subsection (a). 
(2) As used in this subsection (b): 
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(A)(G) “Prior conviction” means that the defendant serves and is released 
or discharged from, is serving, or is on escape status from a separate 
period of incarceration or supervision for the commission of a felony 
offense prior to or at the time of committing an offense on or after July 
1, 2010, listed in subsection (c); 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a felony. If an offense in a jurisdiction other than Tennessee 
is not identified as a felony in this state, it shall be considered a prior 
conviction if the elements of the offense are the same as the elements for 
a felony offense in this state; and 
(B) “Separate period of incarceration or supervision” includes a sen- 

tence to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). 
(c) As used in this section, a “nonviolent property offense” is: 

(1) Forgery under § 39-14-114, where the amount of the forgery is less 
than one thousand dollars ($1,000); 

(2) Attempted forgery under §§ 39-12-101 and 39-14-114, where the 
amount of the forgery is one thousand dollars ($1,000) or more, but less than 
ten thousand dollars ($10,000); 

(3) Criminal simulation under § 39-14-115, where the amount is less 
than one thousand dollars ($1,000); 

(4) Attempted criminal simulation under §§ 39-12-101 and 39-14-115, 
where the amount is one thousand dollars ($1,000) or more, but less than ten 
thousand dollars ($10,000); 

(5) Facilitating criminal simulation under §§ 39-11-403 and 39-14-115, 
where the amount is one thousand dollars ($1,000) or more, but less than ten 
thousand dollars ($10,000); 

(6) Theft of services under § 39-14-104, where the amount of the theft is 
less than one thousand dollars ($1,000); 

(7) Shoplifting under §§ 39-14-103 or 39-14-146, where the amount taken 
is less than one thousand dollars ($1,000); 

(8) Fraudulent use of a credit card under § 39-14-118, where the amount 
of the theft is less than one thousand dollars ($1,000); 

(9) Passing worthless checks under § 39-14-121 where the amount of the 
check is less than one thousand dollars ($1,000); 

(10) Passing forged checks under § 39-14-114, where the amount of the 
forgery is less than one thousand dollars ($1,000); 

(11) Theft of property under § 39-14-103, where the amount of the theft is 
less than one thousand dollars ($1,000); 

(12) Attempted theft of property under §§ 39-12-101 and 39-14-103, 
where the amount of the attempted theft is one thousand dollars ($1,000) or 
more, but less than ten thousand dollars ($10,000); 

(13) Facilitating the theft of property under §§ 39-11-403 and 39-14-103, 
where the amount of the property is one thousand dollars ($1,000) or more, 
but less than ten thousand dollars ($10,000); 

(14) Conspiracy to commit theft of property under §§ 39-12-103 and 
39-14-103, where the amount of the property is one thousand dollars 
($1,000) or more, but less than ten thousand dollars ($10,000); 


40-35-123 
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(15) Vandalism under § 39-14-408, where the amount of the vandalism is 
less than one thousand dollars ($1,000); 

(16) Fraudulent transfer of a motor vehicle under § 39-14-147; 

(17) Attempted burglary other than a habitation under §§ 39-12-101 and 


39-13-1002(a)(1), (a)(2), or (a)(3); 


(18) Burglary of an automobile under § 39-13-1002(a)(4); and 
(19) Burning personal property under § 39-14-3083. 


History. 
Acts 2010, ch. 1090, § 2; 2018, ch. 549, § 1; 
2021, ch» 545, $6. 


Amendments. 
The 2021 amendment substituted “39-13- 


1002“ for “39-14-402” in (c)(17) and (c)(18); and 
substituted “automobile” for “auto” in (c)(18). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


4. Continuous Confinement Improper. 
Trial court erred in ordering 240 days of 
“shock incarceration” because defendant could 
not be sentenced to continuous confinement, 
and the trial court’s classification of the “shock 
incarceration” as “periodic confinement” did not 
alter the fact that it was, in reality, a period of 
continuous confinement followed by release to 


community corrections, defendant’s convictions 
were included in the list of eligible non-violent 
property offenses, and his use of marijuana 
while on bond did not constitute a violation of 
the terms and conditions of the alternative 
sentence originally imposed. State v. Johnson, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 400 
(Tenn. Crim. App. June 10, 2020). 


40-35-123. Neighborhood Protection Act — Injunctive relief against 
offenders entering residential area. 


(a) This section shall be known and may be cited as the “Neighborhood 
Protection Act.” | 
(b) A homeowners’ association, as defined in § 68-14-3802, a neighborhood 
association, a neighborhood watch, or a similarly organized residential entity 
that is recognized by state or local law with defined boundaries referenced in 
the residential entity’s charter or governing document, may seek an injunction 
or restraining order prohibiting an offender from entering the boundaries of 
the residential area, if: | 
(1) The offender has been convicted of three (3) or more separate offenses 
of: 
(A) Burglary, as defined in § 39-13-1002; 
(B) Rape, as defined in § 39-13-5083; 
(C) Criminal homicide, as defined in § 39-13-201; 
(D) Delivering or selling a controlled substance, as defined in § 39- 
17-417; 
(E) Criminal gang activity, as defined in § 40-35-121; 
(F) Prostitution, as defined in § 39-13-512; 
(G) Theft, if the value of the property or services obtained is more than 
five hundred dollars ($500), pursuant to title 39, chapter 14, part 1; or 
(H) Vandalism, as defined in § 39-14-408; and 
(2) Three (3) or more of the offenses were committed within the bound- 
aries of the residential area. 
(c) Any injunction or restraining order shall remain in effect for one (1) year, 
unless modified or dissolved by the court that granted the injunction or 
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restraining order, and may be renewed by the court upon motion of the 
homeowners’ association, neighborhood association, neighborhood watch, or 
similarly organized residential entity. 


History. 
Acts 2015, ch. 365, § 1; 2021, ch. 545, § 7. 


Amendments. 
The 2021 amendment substituted “Burglary, 


as defined in § 39-13-1002;” for “Burglary, as 
defined in § 39-14-402;” in (b)(1)(A). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


PART 2 
PROCEDURE FOR IMPOSING SENTENCE 


40-35-201. Issue of guilt and sentence to be tried separately — In- 
structing jury on possible sentences. 


NOTES TO DECISIONS 


5. Questioning. 

Trial court did not abuse its discretion in 
determining that expounded questioning about 
the sentence a co-defendant faced for the same 
charges as defendant indirectly and impermis- 
sibly exposed the jury to the possible sentence 
defendant faced because the question was not 
permissible; although evidence of the exact 
potential sentence the co-defendant faced was 
arguably relevant to establish bias, even rel- 
evant evidence was inadmissible if rules or 
laws of general application excluded it. State v. 
Graham, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 21, 2020). 


Trial court properly limited one defendant’s 
cross-examination of a co-defendant regarding 
the co-defendant’s sentencing exposure because 
the jury was aware that defendants and the 
co-defendant faced the same charges. There- 
fore, any further discussion about the co-defen- 
dant’s sentencing exposure improperly would 
have, in effect, made the jury aware of defen- 
dants’ potential sentencing exposure. State v. 
Brown, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 690 (Tenn. Crim. App. Oct. 23, 2020). 


40-35-202. Notice of intent to seek enhanced punishment — Statement 
of enhancement and mitigating factors. 


NOTES TO DECISIONS 


4. Notice Not Required. 

Record clearly established that the State did 
not file a notice seeking enhanced punishment 
because it was not seeking enhanced punish- 
ment, plus defendant did not receive enhanced 


punishment and was given a Range I sentence 
on each count; thus, defendant was not entitled 
to relief on this issue. State v. Morales, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1103 
(Tenn. Crim. App. Aug. 29, 2012). 


40-35-205. Presentence investigation — Physical or mental examina- 


tion of defendant. 


NOTES TO DECISIONS 


1. Resentencing Ordered. 

Trial court erred by imposing a sentence on 
defendant in the absence of a presentence re- 
port and therefore the case was remanded to 
the trial court for a new sentencing hearing 


following the preparation of the presentence 
report. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 15 (Tenn. Crim. App. 
Jan. 12, 2021). 


40-35-209 
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40-35-209. Sentencing hearing — Transfer of report to department of 
correction or local jail or workhouse — Form of judg- 


ment of conviction. 


NOTES TO DECISIONS 


ANALYSIS 
Ly Application. 
3. Enhancement and Mitigating Factors to 
be Placed in the Record. 


4, Hearsay. 


1. Application. 

Trial court did not abuse its discretion in 
finding defendant violated the terms of her 
community corrections sentence as she ab- 
sconded from the halfway house, and she ad- 
mitted to violating the terms of her community 
corrections sentence; however, the trial court 
erred in increasing defendant’s sentence from 
five years, six months to eight years because 
the trial court did not conduct a sentencing 
hearing pursuant to the principles of the Sen- 
tencing Reform Act, and did not state on the 
record specific findings of fact upon which ap- 
plication of the sentencing principles was 
based. State v. Frye, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Oct. 3, 
2019). 


3. Enhancement and Mitigating Factors 
to be Placed in the Record. 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 


because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 


4, Hearsay. 

Trial court properly used defendant’s six 
prior convictions in Florida to sentence defen- 
dant as a Range III, career offender to 12 years 
in confinement for aggravated statutory rape, a 
Class D felony, because reliable hearsay was 
admissible in a sentencing hearing; and a pre- 
sentence report was considered reliable hear- 
say. State v. Sexton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Nov. 
5, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 209 (Tenn. Mar. 26, 2020), cert. 
denied, Sexton v. Tennessee, 208 L. Ed. 2d 291, 
— 8. Ct. —, — U.S. —, 2020 U.S. LEXIS 5300 
(U.S. Nov. 2, 2020). 


40-35-210. Imposition of sentence — Evidence to be considered — 
Presumptive sentence — Sentence explanation. 


(a) At the conclusion of the sentencing hearing, the court shall first 
determine the appropriate range of sentence. 

(b) To determine the specific sentence and the appropriate combination of 
sentencing alternatives that shall be imposed on the defendant, the court shall 


consider the following: 


(1) The evidence, if any, received at the trial and the sentencing hearing; 


(2) The presentence report; 


(3) The principles of sentencing and arguments as to sentencing 


alternatives; 


(4) The nature and characteristics of the criminal conduct involved; 

(5) Evidence and information offered by the parties on the mitigating and 
enhancement factors set out in §§ 40-35-113 and 40-35-114; 

(6) Any statistical information provided by the administrative office of the 
courts as to sentencing practices for similar offenses in Tennessee; 

(7) Any statement the defendant wishes to make on the defendant’s own 


behalf about sentencing; and 
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(8) The result of the validated risk and needs assessment conducted by 
the department and contained in the presentence report. 

(c) The court shall impose a sentence within the range of punishment, 
determined by whether the defendant is a mitigated, standard, persistent, 
career or repeat violent offender. In imposing a specific sentence within the 
range of punishment, the court shall consider, but is not bound by, the 
following advisory sentencing guidelines: 

(1) The minimum sentence within the range of punishment is the sen- 
tence that should be imposed, because the general assembly set the mini- 
mum length of sentence for each felony class to reflect the relative serious- 
ness of each criminal offense in the felony classifications; and 

(2) The sentence length within the range should be adjusted, as appro- 
priate, by the presence or absence of mitigating and enhancement factors set 
out in §§ 40-35-113 and 40-35-114. 

(d) The sentence length within the range should be consistent with the 
purposes and principles of this chapter. 

(e) When the court imposes a sentence, it shall place on the record, either 
orally or in writing, what enhancement or mitigating factors were considered, 
if any, as well as the reasons for the sentence, in order to ensure fair and 
consistent sentencing. 

(f) A sentence must be based on evidence in the record of the trial, the 
sentencing hearing, the presentence report, the validated risk and needs 
assessment, and the record of prior felony convictions filed by the district 
attorney general with the court, as required by § 40-35-202(a). 

(g) When the court accepts a plea of guilty or nolo contendere or imposes a 
sentence on a defendant who has been convicted of a felony offense that 
occurred on or after July 1, 2021, the court shall specify in its order that the 
defendant may be subject to an additional year of mandatory reentry super- 
vision pursuant to § 40-35-506 if, at the time of release, the defendant is not 
an eligible inmate as defined in § 40-35-506. 


History. is known and may be cited as the “Reentry 
Acts 1989, ch. 591, § 6; 1995, ch. 493, § 1; Success Act of 2021.” 

1998, ch. 914, § 1; 2000, ch. 800, § 2; 2005, ch. 

353, § 6; 2016, ch. 906, §§ 9, 10; 2021, ch. 410, Amendments. 

§ 16. The 2021 amendment added (g). 


Compiler’s Notes. Effective Dates. 
Acts 2021, ch. 410, § 1 provided that the act Acts 2021, ch. 410, § 25. May 12, 2021. 


NOTES TO DECISIONS 


ANALYSIS 18. Alternative Sentencing. 
19. Sentence Upheld. 

3 Proper Sentencing Considerations. 
6. Allocution. 3. Proper Sentencing Considerations. 
9 Enhancement Factors. Trial court properly sentenced defendant be- 
10. Weight Given to Enhancing and Mitigat- cause it considered the relevant principles and 

ing Factors. sentenced defendant to within range sentences 
11. Sufficiency of Record. of 19 and 21 years for his convictions; as a 
12. —Record Insufficient. Range I offender, defendant’s sentencing range 
14. Appellate Review. was 15 to 25 years by operation of law. State v. 
16. Sentence Held Proper. Morse, — S.W.3d —, 2019 Tenn. Crim. App. 


17. Resentencing Proper. LEXIS 460 (Tenn. Crim. App. July 31, 2019). 
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Trial court properly sentenced defendant to 
serve eight years, the maximum sentence, as a 
Range II, multiple offender because the parties 
had agreed pursuant to the plea agreement for 
defendant to be sentenced as a Range II of- 
fender, the trial court applied enhancement 
factors, defendant’s sentence was within the 
range for a Range II, Class D felony, the record 
reflected that the trial court considered and 
applied the purposes and principles of the Sen- 
tencing Act in reaching its determination, and 
defendant did not demonstrate on appeal that 
the trial court abused its discretion in relying 
on the presentence report. State v. Murray, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. Sept. 26, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 132 
(Tenn. Feb. 19, 2020). 

Defendant’s history of criminal activity was 
extensive, spanned more than 20 years, and 
included 10 felony convictions, half of which 
related to the possession or sale of drugs; thus, 
the consecutive sentences of 20 years and 11 
months, 29 days respectively, for possession 
with intent to sell methamphetamine and pos- 
session of drug paraphernalia, were proper. 
State v. Collins, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 290 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 504 (Tenn. Sept. 21, 2020). 


6. Allocution. 

Trial court properly sentenced defendant be- 
cause its written order specifically stated that 
it considered the “extensive proof” presented by 
both parties at the sentencing hearing, includ- 
ing Defendant’s allocution State v. Morse, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. July 31, 2019). 

Although defendant was denied her statutory 
right of allocution, that did not constitute re- 
versible error and she was not entitled to relief 
because the trial court properly considered and 
weighed the Parker and Electroplating factors 
on the record and did not abuse its discretion in 
denying defendant judicial diversion. State v. 
Tucker, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 754 (Tenn. Crim. App. Nov. 25, 2020). 


9. Enhancement Factors. 

Trial court imposed a within-range sentence 
and did not abuse its discretion in sentencing 
defendant because defendant has a long history 
of criminal convictions and prior incarceration; 
defendant did not provide any argument to 
support a conclusion that the trial court erred 
in applying enhancement factor based on his 
prior history of criminal convictions. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. July 23, 2019). 

Trial court did not abuse its discretion in 
applying the enhancement and mitigating fac- 
tors because the factual findings supporting its 
application of the factors were fully supported 
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by the record; the trial court found that the 
victim was particularly vulnerable due to his 
mental disabilities, that defendant abused a 
position of private trust when committing the 
offenses, and that no mitigating factors applied. 
State v. Harris, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 708 (Tenn. Crim. App. Nov. 5, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 236 (Tenn. Mar. 26, 2020). 


10. Weight Given to Enhancing and Miti- 
gating Factors. 

Trial court did not abuse its discretion in 
deciding to classify defendant as a Range I, 
standard offender, following defendant’s convic- 
tion for aggravated child abuse because, al- 
though the court found defendant’s lack of 
criminal history to be a mitigating factor, the 
court found that applicable enhancement fac- 
tors—the victim was a one-year-old child, ex- 
ceptional cruelty, and defendant abusing a po- 
sition of trust over the victim—precluded 
sentencing defendant as an especially miti- 
gated offender. State v. Batiz, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 721 (Tenn. Crim. 
App. Nov. 1, 2019), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
140 (Tenn. Mar. 26, 2020). 


11. Sufficiency of Record. 


12. —Record Insufficient. 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 


14. Appellate Review. 

Because the trial court did not say whether it 
considered defendant’s request for alternative 
sentencing or explain why it denied the re- 
quest, the court of criminal appeals reviewed 
the trial court’s denial of alternative sentencing 
de novo. State v. Patton, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
May 7, 2020). 

Trial court’s sentencing decisions were en- 
titled to a presumption of reasonableness, and 
the court of criminal appeals reviewed defen- 
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dant’s within-range sentence under an abuse of _ 


discretion standard with a presumption of rea- 
sonableness, because the trial court considered 
the factors set out in the statute and stated on 
the record the reasons for the sentence it im- 
posed. State v. Deberry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 49 (Tenn. Crim. App. 
Feb. 10, 2021). 


16. Sentence Held Proper. 

Defendant’s within-range 40-year sentence 
for rape of a child was upheld; although the 
trial court was incorrect in stating that defen- 
dant raped the victim vaginally, this did not 
negate his sentence, as the trial court consid- 
ered the appropriate principles and enhance- 
ment factors, including that defendant abused 
a position of trust, and the enhancement fac- 
tors, which defendant did not contest, were 
appropriately applied. State v. Franklin, 585 
S.W.3d 431, 2019 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. June 28, 2019). 

Defendant’s 30-year sentence for rape of a 
child was upheld; it was within the range, 
defendant did not challenge the trial court’s 
consideration of two enhancement factors, and 
the trial court considered the relevant prin- 
ciples of sentencing. State v. Zarate, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 393 (Tenn. 
Crim. App. July 5, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 5, 
2019). 

Trial court did not abuse its discretion in 
ordering defendant to serve a sentence for ag- 
gravated assault, reckless endangerment with 
a deadly weapon, and possession of a weapon 
by a convicted felon in confinement because the 
court considered the need to protect society by 
restraining a defendant who had a long history 
of criminal conduct, the need to avoid depreci- 
ating the seriousness of the offenses and to 
provide an effective deterrent, and the fact that 
measures less restrictive than confinement had 
unsuccessfully been applied to defendant. State 
v. Howser, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 438 (Tenn. Crim. App. July 19, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
555 (Tenn. Dec. 5, 2019). 

In a case in which defendant was sentenced 
to 20 years for his aggravated robbery convic- 
tion, the trial court did not abuse its discretion 
in finding the criminal history or the leader in 
the commission of an offense enhancement fac- 
tor applied because defendant was previously 
convicted of 16 misdemeanors, four felonies; 11 
of his prior convictions were crimes of violence, 
including domestic assault, assault, and aggra- 
vated assault; and the trial court determined 
that a top-of-range sentence was justly de- 
served in relation to the seriousness of the 
offense and that the sentence would promote 
respect for the law. State v. Carter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 496 (Tenn. 
Crim. App. Aug. 16, 2019). 


Trial court did not abuse its discretion by 
imposing the maximum sentence for aggra- 
vated assault within the defendant’s applicable 
range as a Range II multiple offender; the trial 
court considered and applied enhancement fac- 
tors, found no mitigating factors applied, and 
considered the applicable sentencing prin- 
ciples, and defendant’s claim that the trial 
court placed too much weight on the enhance- 
ment factors was not a ground for appeal. State 
v. Sweeney, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. Oct. 11, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
116 (Tenn. Feb. 19, 2020). 

Defendant’s effective sentence of 12-years for 
possession of methamphetamine with intent to 
resell and intent to deliver, a Class B felony, 
was not excessive because the trial court was 
clearly troubled by the his prior criminal his- 
tory and failure to abide by the terms of his 
prior probation sentences. State v. Chavez, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 718 
(Tenn. Crim. App. Nov. 12, 2019). 

Defendant’s maximum 30-year sentence for 
possession of 0.5 grams or more of cocaine with 
intent to deliver was upheld on appeal; he was 
a career offender, the sentence was in range, 
and the trial court considered several enhance- 
ment and mitigating factors and followed the 
purposes of the Sentencing Act. State v. Parks, 
— 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 138, 2019). 

Defendant’s effective within-range eight-year 
sentence for aggravated assault and felony van- 
dalism was upheld; the trial court properly 
considered the evidence, the presentence re- 
port, the principles of sentencing, the nature of 
the crime, and enhancement factors. In part, 
defendant had a criminal history and failed to 
comply with conditions of a sentence involving 
release into the community, and the trial court 
considered defendant’s willingness to plead 
guilty. State v. Horton, —S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 793 (Tenn. Crim. App. Dec. 
20, 2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
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to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King; — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant as a Range II, multiple 
offender to an effective term of 29 years in the 
Tennessee Department of Correction for drug 
possession and transaction offenses because 
the court imposed a within-range sentence af- 
ter consideration of all the evidence and the 
enhancement and mitigating factors. The court 
found that defendant had a number of prior 
convictions, including felony drug convictions, 
and had failed to comply with the conditions of 
a sentence involving release into the commu- 
nity. State v. Shelton, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 35 (Tenn. Crim. App. Jan. 
24, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Trial court properly exercised its discretion in 
sentencing defendant to an effective sentence of 
24 years for theft and money laundering; the 
trial court considered proper sentencing factors 
and defendant did not contest that the trial 
court properly relied on certain enhancement 
factors, including a history of convictions, being 
on probation when the current offenses took 
place, and being a leader in the commission of 
the offense, and the application of these factors 
was supported by the record. State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 156 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, State v. Jives-Nealy, — S.W.3d 
—, 2020 Tenn. LEXIS 319 (Tenn. Aug. 11, 
2020). 

Trial court did not abuse its discretion by 
ordering that defendant serve his nine-month 
sentence for evading arrest with a release eli- 


CRIMINAL PROCEDURE 80 


gibility of 75 %, after finding that two enhance- 
ment factors were applicable to defendant’s 
sentence, namely that defendant continued to 
violate the law and that measures less restric- 
tive than confinement had been unsuccessful 
and defendant lacked rehabilitative potential. 
State v. Bonds, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 209 (Tenn. Crim. App. Mar. 31, 
2020). 

Trial court did not err in imposing within- 
range sentences after considering defendant’s 
previous history of criminal convictions or 
criminal behavior and the great psychological 
injuries suffered by the victim, and rejecting 
defendant’s proposed mitigating factors that he 
acted under strong provocation, suffered from a 
mental condition that reduced his culpability, 
and has a history of child abuse and chronic 
alcoholism. State v. Dean, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
Apr. 17, 2020). 

Trial court acted within its discretion in sen- 
tencing defendant to a mid-range sentence of 
ten years after finding that defendant had a 
history of criminal behavior and that he was 
out on bond for another offense at the time he 
committed the aggravated robbery. State v. 
Jordan, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. May 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
543 (Tenn. Sept. 21, 2020). 

Defendant’s sentence of 30 years fell within 
the statutory range for rape and his sentence of 
10 years fell within the range for aggravated 
sexual battery, and the trial court considered 
the evidence mandated by statute and found 
the sentences in part based on defendant’s 
relationship with the victims, his stepchildren; 
even though the trial court committed errors in 
application of enhancement factors, which the 
State conceded as there were no multiple vic- 
tims and vulnerability was not proven, the 
sentences were not an abuse of discretion. State 
v. Haven, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 

Trial court properly sentenced defendant as a 
career offender to six years for violation of the 
Sex Offender Registry; the sentence was within 
the appropriate range, and the trial court thor- 
oughly articulated its reasoning, including that 
defendant had failed to comply with probation 
numerous times and had another charge in 
another county while waiting for sentencing on 
the current charge. State v. Davis, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 
App. Aug. 7, 2020). 

In a case in which defendant pleaded guilty 
to one count of aggravated sexual exploitation 
of a minor and one count of sexual exploitation 
of a minor involving over 50 images, the court of 
criminal appeals concluded that the trial court 
sentenced defendant to a sentence within the 
range for each conviction and followed the 
proper sentencing procedure. The _ record 
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showed that the trial court carefully considered 
the evidence, the enhancement and mitigating 
factors, and the purposes and principles of 
sentencing prior to imposing a sentence of con- 
finement. State v. Hernandez, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 551 (Tenn. Crim. 
App. Aug. 12, 2020). 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
germent and domestic assault; defendant had a 
history of criminal convictions in addition to 
those necessary to establish the range; and he 
was on release from a federal sentence when he 
committed the offenses. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Trial court did not abuse its discretion by 
finding that defendant was not an appropriate 
candidate for full probation after service of the 
statutory minimum jail sentence, and his sen- 
tence of 11 months, 29 days to be served as 120 
days in jail followed by supervised probation 
was upheld for his driving while intoxicated, 
second offense, conviction; defendant had a 
prior criminal history that included several 
felonies and numerous misdemeanors and he 
had violated several probation sentences in the 
past. State v. Groseclose, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Oct. 15, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Trial court did not abuse its discretion when 
sentencing defendant as a Range II, multiple 
offender for facilitation of first-degree, felony 
murder and attempted especially aggravated 
robbery because the sentence imposed by the 
trial court was within the appropriate range 
and the trial court considered the required 
statutory factors, including the evidence pre- 
sented at trial and the sentencing hearing, the 
arguments of counsel, the presentence report, 
defendant’s criminal history, and defendant’s 
potential for rehabilitation. State v. Bowen, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 19 
(Tenn. Crim. App. Jan. 12, 2021). 

Trial court did not abuse its discretion by 
imposing the maximum in-range sentence after 
finding two applicable enhancement factors 
and no applicable mitigating factors, and find- 
ing that defendant’s lack of respect for human 
life rendered him a dangerous criminal, implic- 
itly finding that extended confinement was nec- 
essary to protect society from the defendant. 
State v. Hawkins, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 33 (Tenn. Crim. App. Jan. 
29, 2021). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 
der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant as a Range III, persistent 
offender to 12 years for defendant’s driving 
under the influence convictions (which were 
merged) because defendant had a previous his- 
tory of criminal convictions, previously failed to 
comply with the terms of probation, and had no 
hesitation about committing a crime when the 
risk to human life was high. While defendant 
had a rough and tough childhood and mental 
illness, the court found that the potential for 
rehabilitation was not great. State v. 
Shumacker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 60 (Tenn. Crim. App. Feb. 24, 
2021). 

Defendant’s 20-year, mid-range sentence for 
second-degree murder was appropriate because 
the trial court found that defendant had prior 
convictions for public intoxication and driving 
under the influence, although somewhat minor 
and remote, and employed a firearm during the 
commission of the offense. The court gave some 
mitigation based on defendant’s good relation- 
ships with older siblings, cessation of drinking 
alcohol, and work history of manual labor type 
jobs until defendant was put on disability fol- 
lowing a neck surgery. State v. Olive, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 68 (Tenn. 
Crim. App. Mar. 3, 2021). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentences within the 
range of punishment upon defendant’s convic- 
tions for two counts each of aggravated bur- 
glary, employing a firearm during the commis- 
sion of a dangerous felony, and aggravated 
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robbery because the sentences imposed were 
within the applicable range of punishment for 
each conviction. Furthermore, the evidence 
supported the court’s application of enhance- 
ment factors for defendant’s prior convictions 
and being a leader in the commission of the 
crimes. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 76 (Tenn. Crim. App. 
Mar. 5, 2021). 

Record supported the trial court’s application 
of sentencing enhancement factors, as the trial 
court considered the relevant factors and stated 
the reasons for the sentence it imposed. State v. 
Somerville, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 116 (Tenn. Crim. App. Mar. 29, 
2021). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


17. Resentencing Proper. 

Trial court did not abuse its discretion in 
ordering defendant to serve sentences for sec- 
ond degree murder and attempted second de- 
gree murder consecutively, based upon the dan- 
gerous offender classification, because the court 
provided adequate reasons for imposing con- 
secutive sentencing in that the circumstances 
surrounding the commission of the offenses 
were particularly aggravated, the aggregate 
length of the sentences reasonably related to 
the offenses, and consecutive sentencing was 
necessary to protect the public. State v. 
McLeod, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 605 (Tenn. Crim. App. Sept. 26, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
211 (Tenn. Feb. 26, 2020). 

Trial court did not abuse its discretion either 
in increasing defendant’s sentence or in order- 
ing that he serve the sentence in incarceration, 
after the revocation of his community correc- 
tions sentence; the trial court considered the 
presentence report and the facts of the original 
offense and subsequent violation, rejected any 
mitigating factors, and found that defendant 
had not shown a potential for rehabilitation. 
State v. Espinoza, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 81 (Tenn. Crim. App. Feb. 11, 
2020). 
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18. Alternative Sentencing. 

Trial court did not abuse its discretion in 
ordering incarceration because defendant was 
neither presumed a favorable candidate for an 
alternative sentence nor was he eligible for 
probation; defendant provided no argument 
and citation to the facts in the record that 
supported a conclusion the trial court erred in 
denying alternative sentencing, and no such 
arguments and factual bases were apparent. 
State v. Tweedy, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 443 (Tenn. Crim. App. July 23, 
2019). 

Trial court did not abuse its discretion when 
it denied defendant alternative sentencing fol- 
lowing his guilty plea for five counts of aggra- 
vated sexual exploitation of a minor because, 
although the trial court did not expressly ad- 
dress this section, it went into great detail and 
explained why each factor weighed in favor of 
or against an alternative sentence. The trial 
court considered factors set out in T.C.A. §§ 40- 
35-113, 40-35-114, 40-35-1038, and 40-35-303 
and stated on the record the reasons for the 
sentence it imposed, and therefore its sentenc- 
ing decisions were entitled to a presumption of 
reasonableness. State v. Beckham, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 673 (Tenn. 
Crim. App. Oct. 22, 2019). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 
police officer and the father of the fifteen-year- 
old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

Defendant’s request for alternative sentenc- 
ing was properly denied and the trial court did 
not err in ordering that defendant serve his 
sentence in confinement because defendant had 
a history of committing similar theft offenses 
and had been previously granted probation, 
which he violated; previous rehabilitation, drug 
treatment, and grants of probation had not 
worked; although defendant gave an allocution 
indicating a desire to support his children and 
life changes he had made, he had committed 
similar theft offenses before and after commit- 
ting the instant theft offense; and he was not 
entitled to probation, regardless of his remorse 
or plans for the future. State v. Loper, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Oct. 22, 2020). 


19. Sentence Upheld. 

Trial court did not abuse its discretion by 
imposing the maximum sentence for each con- 
viction of aggravated assault and aggravated 
kidnapping because it articulated on the record 
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its reasons for imposing the sentences, it found 
_ that defendant’s prior convictions were signifi- 
cant and established a history to enhance his 
sentence because they were very violent at- 
tacks on the victim. The trial court found that 
defendant had previously failed to comply with 
the conditions of his probation for his prior 
California convictions. State v. Olivera, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 447 
(Tenn. Crim. App. July 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 580 
(Tenn. Dec. 5, 2019). 

Trial court’s sentence of 10 years was not 
excessive because the sentencing range was 
eight to 12 years, and the sentence was pre- 
sumed reasonable because the trial court con- 
sidered the evidence at trial and sentencing, 
the presentencing report, the principles of sen- 
tencing, the parties’ arguments, the nature and 
characteristics of the crime, and evidence of 
_ mitigating and enhancement factors. State v. 
Golden, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. July 29, 2019). 

Defendant’s sentence of 15 years’ incarcera- 
tion for aggravated child neglect was affirmed 
because enhancement factor (1) did not require 
that defendant’s prior convictions or criminal 
behavior relate to the current sentence; and the 
trial court imposed a within-range sentence 
after properly considering the evidence ad- 
duced at the sentencing hearing, the presen- 
tence report, the principles of sentencing, the 
parties’ arguments, the nature and character- 
istics of the crime, and evidence of mitigating 
and enhancement factors. State v. Pettus, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 459 
(Tenn. Crim. App. July 31, 2019). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
trial court, noting the temporal duration and 
physical severity of the abuse inflicted upon the 
victim, made the necessary findings to impose 
consecutive sentences based upon defendant’s 
status as a dangerous offender. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Trial court did not abuse its discretion in 
sentencing defendant to the maximum term 
available for defendant’s voluntary manslaugh- 
ter conviction because the court did not err in 
its application of the enhancement and mitiga- 
tion factors. Any errors were harmless in light 
of existing enhancement factors, particularly 
that defendant was on probation at the time the 
offense was committed and that defendant had 
a history of criminal behavior in addition to the 
felonies used to establish defendant’s sentenc- 
ing range. State v. Davidson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 14, 2020). 

For defendant’s sentence for second-degree 
murder and other crimes, the trial court prop- 


erly considered the sentencing principles and 
guidelines and meticulously reviewed each con- 
viction and the statutory enhancement and 
mitigating factors applicable to each conviction, 
such that defendant failed to show how the trial 
court abused its discretion in sentencing him. 
State v. Campbell, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. Apr. 
24, 2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
Chaves-Abrego, — S.W.38d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

Defendant’s 12-year sentence was appropri- 
ate as she was subject to a sentencing range of 
8-12 years for aggravated robbery; she had a 
prior history of criminal convictions consisting 
of sale or possession of felony drugs, misde- 
meanor stalking and domestic assault, and a 
driving related offense; no mitigation factors 
applied; and defendant did not show any re- 
morse or acceptance of responsibility. State v. 
Gore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. Nov. 18, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court did not err in sentencing the first 
defendant to the maximum sentences for ag- 
gravated arson, especially aggravated kidnap- 
ping, attempted second degree murder, aggra- 
vated robbery, and theft and ordering partial 
consecutive sentences because she was not a 
mitigate offender; society had to be protected 
from her and incarceration was necessary; de- 
fendant had a leadership role in the events, 
aimed her gun at the victim and attempted to 
fire it, and ordered another defendant to use 
the gun to kill the victim after her failed 
attempt; and she was not eligible for probation 
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as aggravated robbery and especially aggra- 2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
vated kidnapping were specifically excluded as_ App. Mar. 17, 2021). 
probatable. State v. Robinson, — S.W.3d —, 


PART 3 
SENTENCES 


40-35-302. Misdemeanor sentencing — Rehabilitative program credits | 
— Probation — Supervision of defendants on probation. 


(a) In imposing a sentence for a misdemeanor, the court may conduct a | 
separate sentencing hearing. If the court does not conduct a separate sentenc- | 
ing hearing, the court shall allow the parties a reasonable opportunity to be 
heard on the question of the length of any sentence and the manner in which 
the sentence is to be served. 

(b) In imposing a misdemeanor sentence, the court shall fix a specific 
number of months, days or hours, and the defendant shall be responsible for _ 
the entire sentence undiminished by sentence credits of any sort except for | 
credits authorized by § 40-23-101, relative to pretrial jail credit, or §§ 33-5- — 
406 and 33-7-102, relative to mental examinations and treatment, and credits 
awarded in accordance with either, but not both, § 41-2-11l or§ 41-2-147. The 
court shall impose a sentence consistent with the purposes and principles of 
this chapter. 

(c) When a defendant is serving a misdemeanor sentence, the defendant 
shall be continuously confined for the duration of the sentence except as 
provided in subsections (d) and (e); provided, that nothing in this section shall 
be construed as prohibiting a defendant, in the discretion of the workhouse 
superintendent or sheriff, from participating in work crews during the time the 
defendant is to be continuously confined. 

(d) In imposing a misdemeanor sentence, the court shall fix a percentage of 
the sentence that the defendant shall serve. After service of such a percentage 
of the sentence, the defendant shall be eligible for consideration for work 
release, furlough, trusty status and related rehabilitative programs. The 
percentage shall be expressed as zero percent (0%), ten percent (10%), twenty 
percent (20%), thirty percent (30%), forty percent (40%), fifty percent (50%), 
sixty percent (60%), seventy percent (70%) but not in excess of seventy-five 
percent (75%). If no percentage is expressed in the judgment, the percentage 
shall be considered zero percent (0%). When the defendant has served the 
required percentage, the administrative authority governing the rehabilitative 
program shall have the authority, in its discretion, to place the defendant in 
the programs as provided by law. In determining the percentage of the 
sentence to be served in actual confinement, the court shall consider the 
purposes of this chapter, the principles of sentencing and the enhancement and 
mitigating factors set forth in this chapter and shall not impose such 
percentages arbitrarily. 

(e) The court has authority to place the defendant on probation either: 

(1) After service of a portion of the sentence in periodic confinement or 
continuous confinement; or 
(2) Immediately after sentencing. 
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(f)(1) The general sessions courts shall not place a defendant who is 
convicted of a misdemeanor on probation under the supervision of the state 
department of correction. Nothing in this subsection (f) is intended to restrict 
the use, where necessary, of any county or public probation service or private 
probation company established for the purpose of supervising defendants 
convicted of misdemeanors, unless the offender is currently being supervised 
by the state department of correction on a felony offense. 

(2) When a person employed to provide probation services to defendants 
convicted of a misdemeanor, whether employed by a municipality, county, 
public or a private probation company, is first assigned a new probationer, 
the person shall conduct a search of the Tennessee bureau of investigation’s 
sexual offender and violent sexual offender registration, verification and 
tracking database to determine if the probationer is a sexual offender or 
violent sexual offender. If so, the probation officer shall inform the sentenc- 
ing judge of the probationer’s status, if the status is not already known. If the 
probationer remains on probation, the officer shall also monitor the proba- 
tioner’s compliance with the requirements of § 40-39-211. 

(g)(1) Except as provided in subdivision (g)(2): 
(A) A private entity that provides probation supervisory services shall 
be required to perform all of the following: 

(i) Provide a report to the clerk of the criminal court and general 
sessions court in each judicial district in which the entity proposes to 
provide misdemeanor probation services on a quarterly basis in a form 
and manner as is specified by the clerk; provided, that the report shall 
contain all of the information required in subdivision (g)(1)(G); 

(ii) Provide an application form to all of the criminal court and 
general sessions court judges in each judicial district in which the entity 
proposes to provide misdemeanor probation services. The application 
shall be on a form and in a manner specified by the judges and shall 
contain all of the information required by subdivision (g)(1)(E); 

(iii) Supervise all misdemeanor defendants sentenced by a proper 
order of probation to be supervised by the entity and to assist the 
defendants so sentenced in completing all court-ordered conditions of 
probation; 

(iv) Maintain documentation on all misdemeanor defendants sen- 
tenced to be supervised by the entity. All books, records, and documen- 
tation maintained by the entity relating to work performed or money 
received for the supervision of misdemeanor defendants so sentenced 
must be maintained for a period of three (3) full years from the date of 
the final payment or audit. The books, records, and documentation are 
subject to a fiscal and performance audit and review at any reasonable 
time and upon reasonable notice by the court or courts in which the 
entity operates, or by their duly appointed representatives, and by the 
comptroller of the treasury as deemed necessary or appropriate. The 
comptroller of the treasury may appoint a certified public accountant to 
prepare the audit. The entity being audited by either the comptroller of 
the treasury or the comptroller’s designee shall pay the cost of the audit. 
Officials of the entity shall cooperate fully with the comptroller of the 
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treasury or its designee in the performance of the audit; and 

(v) Any additional duties that the judge or judges of the courts for 
which the entity provides misdemeanor probation supervisory services 
may in writing require; 

(B) The following minimum education standards are required for cer- 
tain employees of an entity established for the purpose of supervising 
misdemeanor probationers: 

(i) The chief executive officer of an entity offering probation supervi- 
sion shall have a bachelor’s degree from an accredited university in any 
of the following fields: criminal justice, administration, social work or 
the behavioral sciences and two (2) years of experience in criminal 
justice or social work; provided, that four (4) years of professional 
administrative experience with an organization providing services in 
criminal justice or social work may be substituted for the bachelor’s 
degree; and 

(ii) An employee responsible for providing probation supervision and 
employed by an entity shall have at least four (4) years of experience in 
a criminal justice or a social services agency providing counseling 
services or shall have a bachelor’s degree or associate’s degree from an 
accredited college or university; 

(C) Any entity providing probation supervisory services shall post a 
liability insurance policy and a performance bond in the amounts stated: 

(i) A liability insurance policy in an amount at least equal to the 
limits of governmental liability established in the Governmental Tort 
Liability Act, compiled in title 29, chapter 20, that is in effect on the date 
the services are provided. Nothing in this subdivision (g)(1)(C)@) shall 
be construed as prohibiting the entity from carrying a liability insurance 
policy in excess of the limits of liability provided in the Governmental 
Tort Liability Act. The policy shall be for the purpose of reimbursing an 
injured or aggrieved party for any damages or expenses for which the 
entity providing probation supervisory services is found liable by a court 
of competent jurisdiction; 

(ii) A performance bond issued by a corporate surety in the amount of 
twenty-five thousand dollars ($25,000). The bond shall be to provide 
recourse to the governmental entity for which the entity is providing 
probation supervisory services in the event of nonperformance, default, 
bankruptcy or failure of the entity to perform the required services; 

(iii) The comptroller of the treasury shall design a uniform perfor- 
mance bond form to be used by all private entities providing misde- 
meanor probation supervisory services in this state; 

(iv) Acopy of the liability insurance policy and the performance bond 
shall be filed with the clerk of all courts in each county in which the 
entity proposes to provide probation supervisory services; 

(D) Any entity providing or proposing to provide misdemeanor proba- 
tion services shall investigate the criminal record for each employee and 
shall include in its application form any criminal conviction of each 
employee; 

(KE) The application form required by subdivision (g)(1)(A)Gi) shall 
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contain the following information: 

(i) The title of the entity; 

(ii) Its form of business organization; 

(iii) The office and mailing address of the entity; 

(iv) The names of the employees who will provide services and their 
position with the entity and their credentials; 

(v) A sworn statement that the credentials of all employees meet the 
minimum standards under subdivision (g)(1)(B); 

(vi) A sworn statement that a criminal record search has been 
conducted and, if a criminal conviction has been discovered, the name of 
the employee and the criminal conviction; 

(vii) A credit history of the entity including any judgments or law- 
suits; and 

(viii) A description of the services to be provided by the entity and the 
fee structure for the services to be provided; 

(F) The application required by subdivision (g)(1)(A)(ii) shall also con- 
tain an affidavit filed under penalties of perjury that it is complete and 
accurate and contains all of the information required by subdivision 
(g)(1)(E). The application with the affidavit shall be filed with the clerk of 
the criminal court and general sessions court in each judicial district in 
which the entity proposes to provide misdemeanor probation services; 

(G) The quarterly report required to be filed pursuant to subdivision 
(g)(1)(A)G) shall include the following information: 

(i) The caseload for the entity; 

(ii) The number of contact hours with offenders; 

(iii) The services provided; 

(iv) The number of filings for probation revocation and their 
dispositions; 

(v) A financial statement including administrative costs and service 
costs; and 

(vi) Contributions, if any, to the criminal injuries compensation fund; 
(H)(G) It is an offense for a governmental employee, including a judge, or 
the employee’s immediate family, to have a direct or indirect personal 
interest in a private entity that provides probation supervisory services 
or to receive anything of value in an individual capacity from the entity; 

(ii) It is an offense for a private entity that provides probation 
supervisory services to give or offer to give anything of value to a 
governmental employee, including a judge, or the employee’s immediate 
family, in the employee’s individual capacity; 

(iii) A violation of subdivision (g)(1)(H)G) or (g)(1)(H)(ii) is a Class C 
misdemeanor; and 

(iv) This section shall not be construed to amend or abridge any 
contract or operating agreement between any court or county govern- 
ment and any agency or individual presently supplying probation 
supervisory services to a court or county government pursuant to this 
chapter; 

(I) No private corporation, enterprise, or agency contracting to provide 
probation services under this section shall engage in any of the following: 
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(i) Any employment, business or activity that interferes or conflicts 
with the duties and responsibilities under the contracts authorized by 
this section; 

(ii) No corporation, enterprise or agency shall have personal business 
dealings, including, but not limited to, lending money, with probationers 
under its supervision; and 

(iii) No corporation, enterprise or agency shall permit any person to 
supervise a probationer who is a member of the supervisory personnel’s 
immediate family; 

(J) As used in this subdivision (g)(1), “immediate family” means and 
includes the supervisor’s mother, father, siblings, adult children or mater- 
nal and paternal grandparents. 

(2) Except for fiscal and performance audits and reviews conducted by the 
comptroller of the treasury or the comptroller’s designee in accordance with 
subdivision (g)(1)(A)(iv), subdivision (g)(1) does not apply in counties having 
a population, according to the 1990 federal census or any subsequent federal 
census, of: 


not less than nor more than 
4,700 4,750 
7,100 Voltas 
27,500 24150 
31,500 31,800 
31,900 32,200 
34,500 34,730 
40,200 40,500 


(h) As used in this section, the term “governmental employee” means 
employees and officials of the state and its political subdivisions who are 
employed as law enforcement employees or officials, probation and parole 
employees or officials, judicial employees or officials or correctional employees 
or officials, including employees and officials of jails and workhouses. 

(i)(1) As used in this subsection (1), “sterilization” means the process of 

rendering an individual incapable of sexual reproduction by castration, 

vasectomy, salpingectomy, or some other procedure and includes endoscopic 

techniques for female sterilization that can be performed outside of a 

hospital without general anesthesia such as culdoscopic, hysteroscopic, and 

laparoscopic sterilization. 

(2) Asentencing court shall not make a sentencing determination that is 
based in whole or in part on the defendant’s consent or refusal to consent to 
any form of temporary or permanent birth control, sterilization, or family 
planning services, regardless of whether the defendant’s consent is volun- 
tarily given. 

(3) This subsection (i) shall not apply to the provision of educational 
services on the matters of temporary or permanent birth control, steriliza- 
tion, or family planning services. 

(j) [Deleted by 2021 amendment. ] 
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History. 

Acts 1989, ch. 591, § 6; 1990, ch. 1030, § 37; 
1991, ch. 458, § 1; 1997, ch. 408, §§ 1-4; 2000, 
ch. 827, § 1; 2000, ch. 947, § 8J; 2001, ch. 359, 
§ 1; 2002, ch. 802,§ 1; 2007, ch. 158, § 1; 2009, 
en, 124, § 1; 2011, ch. 319, §§ 1, 2; 2012, ch. 
727, § 44; 2018, ch. 917, § 2; 2019, ch. 148, 
§§ 1, 2; 2019, ch. 244, § 1; 2021, ch. 358, § 1. 


Amendments. 
The 2021 amendment deleted (j) which read: 
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“j) A judge shall, at the time of sentencing, 
notify a person convicted of a misdemeanor 
offense that is eligible for expunction of: 

“(1) The person’s eligibility to have all public 
records of the conviction destroyed in the man- 
ner set forth in § 40-32-101; and 

“(2) The time period after which the person 
can petition for expunction of the offense.” 


Effective Dates. 
Acts 2021, ch. 358, § 3. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 
8. Confinement Proper. 
2, Sentence Proper. 


8. Confinement Proper. 

Trial court did not err by denying defendant 
probation because the record established that 
the trial court complied with the requirements 
of this section relative to misdemeanor sentenc- 
ing, defendant had prior misdemeanor convic- 
tions and a positive drug screen. State v. Miller, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 58 
(Tenn. Crim. App. Feb. 3, 2020). 

Trial court did not err in sentencing defen- 
dant to confinement in a misdemeanor case 
based on his prior misdemeanor convictions, 
particularly those dealing with obscene display, 
masturbation in public, possession of drugs, 
breaking and entering, and multiple assaults; 
and because he had violated the terms of pre- 
viously-imposed probationary sentences. State 
v. Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. Apr. 28, 2020). 


9. Sentence Proper. 
Although the trial court failed to specify 
which of the criteria it was relying upon to 


impose consecutive sentencing for defendant’s 
misdemeanor convictions, the trial court’s find- 
ings substantiated the application of the crite- 
rion that defendant was an offender whose 
record of criminal activity was extensive as he 
had prior misdemeanor convictions for obscene 
display, masturbation in public, possession of 
drugs, breaking and entering, and multiple 
assaults; and defendant had often violated the 
terms of previously-imposed probationary sen- 
tences. State v. Lambert, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
Apr. 28, 2020). 

Trial court did not abuse its discretion by 
finding that defendant was not an appropriate 
candidate for full probation after service of the 
statutory minimum jail sentence, and his sen- 
tence of 11 months, 29 days to be served as 120 
days in jail followed by supervised probation 
was upheld for his driving while intoxicated, 
second offense, conviction; defendant had a 
prior criminal history that included several 
felonies and numerous misdemeanors and he 
had violated several probation sentences in the 
past. State v. Groseclose, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 675 (Tenn. Crim. App. 
Oct. 15, 2020). 


40-35-303. Probation — Eligibility — Terms. 


(a) A defendant shall be eligible for probation under this chapter if the 
sentence actually imposed upon the defendant is ten (10) years or less; 
however, no defendant shall be eligible for probation under this chapter if 
convicted of a violation of § 39-13-213(a)(2), § 39-13-304, § 39-13-402, § 39- 
13-504, § 39-13-5382, § 39-15-402, § 39-17-417(b) or (i), § 39-17-1003, § 39- 
17-1004 or § 39-17-1005. A defendant shall also be eligible for probation 
pursuant to § 40-36-106(e)(3). 

(b) Acourt shall have authority to impose probation as part of its sentencing 
determination at the conclusion of the sentencing hearing. There shall be no 
petition for probation filed by the defendant and probation shall be automati- 
cally considered by the court as a sentencing alternative for eligible defen- 
dants; provided, that nothing in this chapter shall be construed as altering any 
provision of present statutory or case law requiring that the burden of 
establishing suitability for probation rests with the defendant. 
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(c)(1) If the court determines that a period of probation is appropriate, the 
court shall sentence the defendant to a specific sentence but shall suspend 
the execution of all or part of the sentence and place the defendant on 
supervised or unsupervised probation either immediately or after a period of 
confinement for a period of time no less than the minimum sentence allowed 
under the classification and up to and including the statutory maximum 
time for the class of the conviction offense. If the court imposes a period of 
probation for only one (1) conviction, then the period of probation shall not 
exceed eight (8) years, including instances where a period of probation is 
imposed after a period of confinement. If the court imposes a period of 
probation for more than one (1) conviction, then the total period of probation 
imposed shall not exceed ten (10) years. 
(2)(A) Except as provided in subdivision (c)(2)(B), if probation is to be 
granted to a defendant convicted of any of the misdemeanor offenses set 
out in subdivision (c)(2)(C), subdivision (c)(1) shall govern the length of the 
term of probation. 

(B) Notwithstanding subdivision (c)(2)(A), the judge may sentence a 
defendant convicted of any of the misdemeanor offenses set out in 
subdivision (c)(2)(C) to a period of probation not to exceed two (2) years, if 
the judge finds that the period of probation is necessary: 

(i) For the defendant to complete any appropriate treatment program 
or programs, including, but not limited to, a sanctioned batterer’s 
intervention program, an anger management program or any court- 
ordered drug or alcohol treatment program; 

(ii) To make restitution to the victim of the offense; 

(iii) To otherwise effect a change in the behavior of the defendant, 
including, but not limited to, imposing any of the conditions set forth in 
subsection (d); or 

(iv) To protect and better ensure the safety of the victim or any other 
member of the victim’s family or household, as set out in subsections (m) 
and (n). 

(C) The offenses to which this subdivision (c)(2) applies are: 

(i) Domestic assault, as prohibited by § 39-13-111; 

(ii) Assault as prohibited by § 39-13-101, vandalism as prohibited by 
§ 39-14-408, or false imprisonment as prohibited by § 39-13-302, where 
the victim of the offense is a person identified in § 36-3-601(5); 

(iii) Violation of a protective order, as prohibited by § 36-3-612; 

(iv) Stalking, as prohibited by § 39-17-315; and 

(v) A second or third violation of § 55-10-401 if the judge orders a 
substance abuse treatment program as a condition of probation pursu- 
ant to § 55-10-402(a)(2)(B) or (a)(3)(B). 

(d) Whenever a court sentences an offender to supervised probation, the 
court shall specify the terms of the supervision and may require the offender 
to comply with certain conditions that may include, but are not limited to: 

(1) Meet the offender’s family responsibilities; 

(2) Devote the offender to a specific employment or occupation; 

(3) Perform, without compensation, services in the community for chari- 
table or governmental agencies; 
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(4) Undergo available medical or. psychiatric treatment and enter and 
remain in a specified institution whenever required for that purpose by 
voluntary self-admission to the institution pursuant to § 33-6-201; 

(5) Pursue a prescribed secular course of study or vocational training; 

(6) Refrain from possessing a firearm or other dangerous weapon; 

(7) Remain within prescribed geographical boundaries and notify the 
court or the probation officer of any change in the offender’s address or 
employment; 

(8) Submit to supervision by an appropriate agency or person and report 
as directed by the court; 

(9) Satisfy any other conditions reasonably related to the purpose of the 
offender’s sentence and not unduly restrictive of the offender’s liberty or 
incompatible with the offender’s freedom of conscience, or otherwise prohib- 
ited by this chapter; 

(10) Make appropriate and reasonable restitution to the victim or the 
family of the victim involved pursuant to § 40-35-304; 

(11)(A) Undergo an alcohol and drug assessment or treatment, or both an 

assessment and treatment, if the court deems it appropriate and licensed 

treatment service is available; 

(B) Unless the court makes a specific determination that the person is 
indigent, the expense of the assessment and treatment shall be the 
responsibility of the person receiving it. If the court finds that the person 
is indigent under the same standards as used in § 55-10-402(j), the 
expense or some portion of the expense may be paid from the alcohol and 
drug addiction treatment fund provided in § 40-33-211, pursuant to a plan 
and procedures developed by the department of mental health and 
substance abuse services; 

(12)(A) Use a transdermal monitoring device or other alternative 

monitoring device if the court determines that the defendant’s use of 

alcohol or drugs was a contributing factor in the defendant’s unlawful 

conduct and the defendant is granted probation on or after July 1, 2014. 

If the defendant is granted probation on or after July 1, 2016, and the 

court orders a monitoring device but determines that the person is 

indigent, the court shall order that the portion of the costs of the device 
that the person is unable to pay be paid by the electronic monitoring 

indigency fund, established in § 55-10-419; 

(B) As used in this subdivision (d)(12), “transdermal monitoring 
device” means any device or instrument that is attached to the person, 
designed to automatically test the alcohol or drug content in a person by 
contact with the person’s skin at least once per one-half (4%) hour 
regardless of the person’s location, and which detects the presence of 
alcohol or drugs and tampering, obstructing, or removing the device; or 
(13) Participation in a day reporting center program, recovery and 

treatment program, or another appropriate community-based program. 
(e) Probation shall be granted, if at all, at the time of the sentencing hearing 

except for sentences served in a local jail or workhouse, or except during the 
time a defendant sentenced to the department of correction is being housed in 
a local jail or workhouse awaiting transfer to the department as provided in 
§ 40-35-212(d). 
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(f) The trial judge shall not have the authority to require that the defendant 
either secure or pay the costs accrued in the case at the instance of the state 
as a condition of conducting a hearing on the defendant’s request for suspen- 
sion of sentence and probation. 

(g) The powers granted in this section shall be exercised by the judge of the 
trial court presiding at the trial of original conviction or by any successor judge 
holding court in that jurisdiction. 

(h) No probationer shall be allowed to leave the jurisdiction of the proba- 
tioner’s probation officer without the express permission of the trial judge. 

(i)(1) In misdemeanor cases, as a condition precedent, the defendant must 
pay not less than ten dollars ($10.00) nor more than forty-five dollars 
($45.00) per month as part payment of expenses incurred by the agency, 
department, program, group or association in supervising the defendant. 
The payment shall be made to the clerk of the court in which proceedings 
against the defendant were pending, to be sent to the agency, department, 
program, group or association responsible for the supervision of the defen- 
dant, unless the defendant is found to be indigent and without anticipated 
future funds with which to make the payment. The clerk of the court 
collecting the payment is permitted to retain five percent (5%) of the 
proceeds collected for the handling and receiving of the proceeds. The court 
may order the payments to be made directly to the agency, department, 
program, group or association responsible for the supervision of the defen- 
dant in lieu of making the payments to the clerk of the court. 

(2) In addition to the costs imposed by subdivision (i)(1), the court may 
require the defendant to pay any or all costs for the defendant’s supervision, 
counseling or treatment in a specified manner, based on the defendant’s 
ability to pay. 

(3) Willful failure to pay the supervision fee imposed by this subsection (i) 
to the supervising entity shall be grounds for revocation of probation and the 
supervising entity shall report all instances of nonpayment to the sentencing 
court. 

(j) The provisions of this section relative to the payment of a supervision fee 
shall not apply to any person subject to chapter 28, part 2 of this title. 

(k) The commissioner of correction, sheriff, warden, superintendent or other 
official having authority and responsibility for convicted defendants may 
contract with any appropriate public or private agency not under the commis- 
sioner’s, sheriffs, warden’s, superintendent’s or other official’s control for 
custody, care, subsistence, education, treatment or training of the defendants. 
The cost of the contract services shall be paid by the appropriate state or local 
entity to the department or the local jail or workhouse. 

(1) A probation officer shall make reasonable and diligent effort to notify a 
victim of any felony that involved violence or the threat of violence that the 
defendant convicted of that offense is statutorily eligible for probation and that 
a hearing will be held to determine whether the defendant should be granted 
probation. The notice shall be given at least three (3) days prior to the hearing. 
If the victim is less than eighteen (18) years of age or is otherwise unavailable, 
the probation officer shall make all reasonable and diligent efforts to so notify 
the family, if any, of the victim. 
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(m) In determining whether a person-convicted of the offense of stalking, 
,aggravated stalking or especially aggravated stalking, as defined in § 39-17- 
‘$15, or any criminal offense defined in title 39, chapter 13, in which the victim 
‘falls within the definition set forth in § 36-3-601(5), should be granted 
probation, the court shall consider the safety and protection of the victim of the 
offense and of any other member of the victim’s family or household. 

(n) Ifthe court grants probation to a person convicted of an offense specified 
in subsection (m), it may condition the probation on compliance with one (1) or 
more orders of the court, including, but not limited to: 

(1) Enjoining the perpetrator from threatening to commit or committing 
acts of violence against the victim or other household members; 

(2) Prohibiting the perpetrator from harassing, annoying, telephoning, 
contacting or otherwise communicating, either directly or indirectly, with 
the victim; 

(3) Requiring the perpetrator to stay away from the residence, school, 
place of employment or a specified place frequented regularly by the victim 
and by any designated family or household member; 

(4) Prohibiting the perpetrator from possessing or consuming alcohol, 
controlled substances or controlled substance analogues; and 

(5) Prohibiting the perpetrator from using or possessing a firearm or any 

other specified weapon and requiring the perpetrator to surrender and 
forfeit any weapon currently possessed. 
(o)(1) Probation officers meeting the requirements of this subsection (0) shall 
have the authority to serve warrants and make arrests solely relating to 
their duties as probation officers. A probation officer shall also have the 
authority to bring probationers before the court when directed by the court 
to do so. While acting in the performance of their duties as probation officers, 
the probation officers shall have the same authority as a peace officer while 
serving warrants and making arrests that relate solely to their duties as 
probation officers. 

(2) Subdivision (0)(1) shall only apply to a probation officer: 

(A) In any county having a charter form of government with a popula- 

tion of less than five hundred thousand (500,000), according to the 2000 

federal census or any subsequent federal census; 

(B) Employed by a probation office operated by a governmental entity; 
(C) Who has completed training equal to the training required by the 
standards of the peace officer’s standards and training commission 

(POST); and 

(D) Who successfully completes at least forty (40) hours of appropriate 
in-service training each year. 

(3) Because a probation officer meets the standards and requirements of 
subdivision (0)(2) does not mean the officer is eligible for the pay supplement 
for state certified officers authorized in § 38-8-111. 

(4) This subsection (0) shall not apply to a state probation officer employed 
by the department of correction and paid by the state of Tennessee. 

(p)(1) If a defendant is granted probation pursuant to this section and is 

released to the department charged by law with the supervision of proba- 

tioners, the department may contract with an approved private probation 
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provider to furnish probation supervision and services to such defendant if: 

(A) The defendant’s conviction offense was for a Class E felony; and 

(B) The caseloads of state probation officers where the defendant is 
being supervised are high, resulting in the likelihood that the probationer 
may receive increased supervision and services from a private probation 
provider; or 

(C) The private probation provider offers specialized services, treat- 
ment or training that would be beneficial to a probationer but would not be | 
available if the probationer is supervised by the department. 
(2) To contract with the department for the supervision of felons described — 

in subdivision (p)(1)(A), a private probation provider shall: 

(A) Meet all qualifications established by the private probation council 
for entities providing misdemeanor probation services; 

(B) Keep all records in an electronic format that is accessible upon 
demand by an approved state agency; 

(C) Maintain professional liability insurance of not less than one 
million dollars ($1,000,000) in addition to a general liability policy; and 

(D)G) Have been a private provider of misdemeanor probation services 

for courts exercising criminal jurisdiction in this state for at least fifteen 

(15) years; or 

(ii) Have been a private provider of misdemeanor probation services 

for courts exercising criminal jurisdiction in this state for at least two (2) 

years and a state probation officer for at least thirteen (13) years. 

(3)(A) A private probation provider who meets the requirements of 

subdivision (p)(2) and who wants to contract with the department to 

provide probation services to felons described in subdivision (p)(1)(A), may 
register with the department and the private probation council. 

(B) At the time of registration, the private provider shall submit to the 
department and council: 

(i) Such documentation as is necessary to demonstrate that it meets 
the requirements of subdivision (p)(2); and 

(ii) A specific plan demonstrating how the use of such provider to 
supervise and provide services to felons described in subdivision 

(p)(1)(A), who have been granted probation will further the overall goal 

of reducing the recidivism rate of probationers. Such plan shall also 

contain statistics for misdemeanor probation services provided by the 
private provider for the previous ten (10) years. At a minimum, the 
statistics contained in the plan shall contain the same information 

required to be maintained by subdivision (p)(5). 

(C) If the documentation and recidivism rate reduction plan presented 
by the private provider demonstrates that it meets the requirements of 
subdivision (p)(2), the department and council shall approve the private 
provider and place such provider on a list of companies eligible to contract 
with the department pursuant to this subsection (p). 

(4) Asupervision contract authorized by this section shall be between the 
private provider and the department. Once the court grants a person’s 
petition for probation, the department shall be the sole entity that deter- 
mines who supervises the probationer. No probationer meeting the criteria 
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set out in subdivision (p)(1)(A) shall be placed under the supervision of or 
supervised by a private provider that has not contracted with the depart- 
ment and is not on the list of companies approved by the department and the 
council. 

(5) Any private provider who contracts with the department pursuant to 
this subsection (p) shall maintain statistics on the probationers supervised 
pursuant to this subsection (p) and shall submit a quarterly report of such 
statistics to the person or agency designated by the department. The 
statistics shall include, but not be limited to: 

(A) The number of felony probationers described in subdivision (p)(1)(A) 
the private provider has contracted to supervise; 

(B) The style of the case which resulted in the defendant being placed 
on probation; 

(C) The number of felons described in subdivision (p)(1)(A), whose 
probation was revoked prior to the end of supervision; and 

(D) The recidivism rate of the felony probationers supervised by the 
private provider under a contract authorized by this subsection (p). 
(6)(A) A private provider contracting to supervise felons described in 
subdivision (p)(1)(A) may charge a supervision fee not to exceed sixty 
dollars ($60.00) per month. However, if a probationer cannot afford all or 
part of the supervision fee, the probationer may go before the court placing 
the defendant on probation and petition that it be waived or reduced. For 
good cause shown, the court may waive or reduce the supervision fee in 
appropriate cases. 

(B) Willful nonpayment of the supervision fee to the private probation 
provider shall be grounds for revocation and the provider shall report 
instances of nonpayment to the department in the manner specified in the 
contract. 

(7) No employee of a private provider of probation services shall supervise 
a felon described in subdivision (p)(1)(A) unless the employee has a bachelor 
of science degree from an accredited college or university or at least two (2) 
years of related work experience. 

(8) This subsection (p) shall not apply to offenders who are governed by 
the Interstate Compact for Supervision of Adult Offenders, codified in 
§ 40-28-401. The supervision of those offenders shall be controlled by the 
compact. 
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NOTES TO DECISIONS 


ANALYSIS 


3: Factors. 

6. Conditions of Probation. 

8. Split Confinement. 

sh Defendant Eligible For Probation. 

10. Defendant Not Eligible for Probation. 

12. Denial of Probation Proper. 

13. Denial of Probation Improper. 

14. Denial of Full Probation Appropriate. 

15. Denial of Alternative Sentencing Appro- 
priate. 

16. Denial of Alternative Sentencing Inap- 
propriate. 

18. Probation Appropriately Granted. 


3. Factors. 

In a case in which defendant pled guilty to 
reckless aggravated assault and leaving the 
scene of an accident resulting in injury, the case 
was remanded for a new sentencing hearing 
because a court had to place on the record what 
enhancement or mitigating factors were consid- 
ered, if any, as well as the reasons for the 
sentence, but the trial court did not specify 
which factors applied to defendant’s felony sen- 
tence; and the record of the sentencing hearing 
was part of the record of the case and had to 
include specific findings of fact upon which 
application of the sentencing principles was 
based, but the trial court failed to make any 
findings with regard to its imposition of con- 
secutive sentencing or its denial of alternative 
sentencing. State v. Bentley, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Nov. 4, 2019). 


6. Conditions of Probation. 

Trial court did not err by imposing a special 
condition of probation for defendant’s vehicular 
homicide conviction requiring defendant to at 
least three times per year during the period of 
probation speak to 10th, 11th and 12th grade 
students in various schools because the special 
condition complied with the language of 
Mathes and this section. State v. Oxendine, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 85 
(Tenn. Crim. App. Feb. 12, 2020). 


8. Split Confinement. 

Trial court did not abuse its discretion impos- 
ing a sentence of split confinement because the 
trial court properly considered the statutory 
criteria and other facts and circumstances sup- 
ported by the record and made extensive find- 
ings regarding the circumstances of the offense; 
the trial court also found that defendant failed 


to accept responsibility for the offense and that 
her explanation for her actions was not cred- 
ible. State v. Hill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 


9. Defendant Eligible For Probation. 

Defendant was eligible for probation because 
the sentence imposed following defendant’s 
plea of guilty to reckless homicide was less than 
ten years. State v. Baysinger, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 801 (Tenn. Crim. 
App. Dec. 23, 2019). 


10. Defendant Not Eligible for Probation. 

Trial court did not err in denying defendant’s 
request for an alternative sentence because 
defendant admittedly was not eligible for pro- 
bation based on the imposition of a 12-year 
sentence. State v. Dewalt, — S.W.3d —, (Tenn. 
Crim. App. July 12, 2019). 

Trial court did not err in revoking defen- 
dant’s probationary sentence because it main- 
tained jurisdiction to correct defendant’s origi- 
nal sentence at any time before its expiration 
since it was illegal; defendant was convicted of 
ageravated robbery, and, in consequence, was 
ineligible for probation despite having received 
a sentence of 10 years or less, and he was not 
eligible for any form of alternative sentencing. 
State v. Contreras, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 642 (Tenn. Crim. App. Oct. 9, 
2019). 

Trial court did not err by denying defendant’s 
request for probation because he was not con- 
sidered a favorable candidate for alternative 
sentencing as he was convicted of a Class B 
felony; and he received a sentence of more than 
10 years, making him ineligible for probation. 
State v. Chavez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 718 (Tenn. Crim. App. Nov. 12, 
2019). 

Trial court did not err in sentencing the first 
defendant to the maximum sentences for ag- 
gravated arson, especially aggravated kidnap- 
ping, attempted second degree murder, aggra- 
vated robbery, and theft and in ordering partial 
consecutive sentences because she was not a 
mitigated offender; society had to be protected 
from her and incarceration was necessary; de- 
fendant had a leadership role in the events, 
aimed her gun at the victim and attempted to 
fire it, and ordered another defendant to use 
the gun to kill the victim after her failed 
attempt; and she was not eligible for probation 
as aggravated robbery and especially aggra- 
vated kidnapping were specifically excluded as 
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» probatable. State v. Robinson, — S.W.3d —, 
| 2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
/ App. Mar. 17, 2021). 


Denial of Probation Proper. 
Because the trial court relied on multiple 
bases in denying probation, the heightened 
standard of review did not apply, and the trial 
court did not abuse its discretion; the height- 
ened standard of review did not apply because 


the denial of probation was based on the need to 


avoid depreciating the seriousness of the of- 


_fense, the need for deterrence, and the nature 


and circumstances of the offense. State v. Ward, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. July 19, 2019). 

Trial court’s denial of probation based on 
depreciating the seriousness of the offense, 


. deterrence, and the circumstances surrounding 


the offense was not an abuse of discretion but 
was in keeping with the purposes and prin- 
ciples of sentencing because defendant’s failure 
to maintain his lane and ultimate plunge down 
the cliff was accompanied by the consumption 
of alcohol; defendant acknowledged having con- 
sumed five to six beers in the hours prior to the 
accident, and he placed alcohol in the ATV. 
State v. Ward, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 4387 (Tenn. Crim. App. July 19, 


92019). 


Trial court did not abuse its discretion by 
denying defendant an alternative sentence be- 
cause it determined that a sentence of full 
probation would depreciate the seriousness of 
the offense. The trial court examined each 
factor to be considered, noting specifically the 
tragedy of the school bus accident, during 
which defendant was the driver and six chil- 
dren died and at least 22 suffered physical 
injuries ranging from bruises to severed limbs. 
State v. Walker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 574 (Tenn. Crim. App. Sept. 17, 
2019). 

In connection with defendant’s child abuse 
conviction, the trial court did not err in denying 
defendant an alternative sentence; from the 
time of his arrest, defendant failed to take 
responsibility for his actions and he expressed a 
lack of remorse and inability to understand 
that his actions were not justified, which 
showed his lack of potential for rehabilitation. 
State v. Addair, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 647 (Tenn. Crim. App. May 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 172 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion by 
denying defendant probation for delivery of a 
controlled substance and sentencing him to 11 
years incarceration because it found that defen- 
dant had a long history of criminal conduct 
with over 50 convictions dating back to 1986, he 
had previously been granted probation but pro- 
bationary sentences had not been effective, 
because the trial court imposed an 11-year 
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sentence defendant was not eligible for proba- 
tion, and he was being sentenced for a third or 
subsequent felony conviction involving sepa- 
rate periods of incarceration or supervision. 
State v. Milligan, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 743 (Tenn. Crim. App. Nov. 
19, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 256 (Tenn. Apr. 1, 2020). 

Trial court did not abuse its discretion by 
denying him an alternative sentence because 
the evidence established that the victim, who 
was shy and reserved by her own admission, 
was traumatized by defendant’s actions, as 
evidenced by her threatening suicide, and the 
impact on her behavior was substantial. Defen- 
dant took advantage of the victim’s vulnerabil- 
ity and naiveté by giving her alcohol and drugs 
at adult parties and then raping her when she 
was intoxicated. State v. Wallace, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 94 (Tenn. Crim. 
App. Feb. 14, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 322 (Tenn. June 5, 2020). 

Trial court properly refused to grant an alter- 
native sentence despite defendant’s eligibility 
for probation because, despite defendant’s de- 
sire to make his life better and promises that he 
would abide by the terms of a probationary 
sentence, he had a long history of criminal 
conduct and had been unsuccessful in complet- 
ing an alternative sentence multiple times. 
State v. Crisp, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 409 (Tenn. Crim. App. June 15, 
2020). 

In a reckless homicide case, defendant was 
not a suitable candidate for probation and in- 
carceration was necessary to avoid depreciating 
the seriousness of the offense because the trial 
court noted the very serious nature of the 
offense as defendant smothered her newborn 
baby by placing her hand over the baby’s mouth 
and nose after she was born; defendant killed 
her very quickly indicating no hesitation about 
committing the offense and then placed the 
baby in a garbage bag; and defendant showed 
no remorse for her actions. State v. Brown, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. June 25, 2020). 

Trial court did not abuse its discretion by 
denying defendant's request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Although defendant was eligible for proba- 
tion as the actual sentence imposed for each of 
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his convictions of attempted aggravated sexual 
exploitation of a minor and attempted sexual 
exploitation of a minor was 10 years or less, and 
the offenses for which defendant was sentenced 
were not specifically excluded by statute, defen- 
dant did not qualify for favorable status consid- 
eration because he pled guilty as a Range II 
multiple offender on count 2 of attempted 
sexual exploitation of a minor; he had a lengthy 
history of viewing child pornography; and he 
was at an elevated risk for reoffending and a 
poor prospect for probation. State v. Durick, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 669 
(Tenn. Crim. App. Oct. 13, 2020). 

Trial court did not err in ordering that defen- 
dant’s entire sentence for aggravated assault 
be served in confinement and in denying full 
probation because the trial court needed to 
avoid depreciating the seriousness of the of- 
fense; the sentence of incarceration for the 
entire sentence and the denial of probation was 
compliant with the purposes and principles of 
sentencing; defendant violated probation twice 
in 2018, within a span of four months, and also 
committed a new offense which resulted in a 
conviction; and defendant lacked the potential 
for rehabilitation. State v. Kirby, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. Nov. 30, 2020). 

Defendant did not establish that the trial 
court abused its discretion by denying defen- 
dant an alternative sentence because the evi- 
dence established that defendant committed a 
drug offense while released on bond and tested 
positive for marijuana and prescription pills 
during a drug screening at defendant’s presen- 
tence report meeting, also while on bond. De- 
fendant’s conduct of committing offenses while 
on bond showed a poor amenability to rehabili- 
tations. State v. Norris, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Dec. 17, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve his entire sentence 
for violating the sex offender registry in incar- 
ceration because, although defendant was eli- 
gible for alternative sentencing, he was not a 
favorable candidate for alternative sentencing 
given his many prior offenses and several pro- 
bation violations. State v. Theus, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 8, 2021). 


13. Denial of Probation Improper. 
Remand for a new sentencing hearing was 
necessary, when defendant pleaded guilty to 
reckless homicide, because the trial court made 
determinations in denying full probation that 
were not supported by the record. Further, 
although the trial court determined that the 
minor victim’s death by accidental drowning 
might have been prevented but for defendant’s 
working on a computer while supervising the 
victim and the victim’s siblings, it was insuffi- 
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cient to deny full probation on the ground 
defendant killed someone while engaged in 
reckless conduct. State v. Baysinger, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Dec. 23, 2019). 

Trial court erred by not granting defendant 
full probation for his vehicular homicide convic- 
tion because it concluded that the trial court 
based its decision solely on the seriousness of 
the offense, it did not find that the instant 
vehicular homicides were especially violent, 
horrifying, shocking, reprehensible, offensive, 
or otherwise of excessive or exaggerated de- 
gree, defendant’s lack of a criminal record, 
social history, and physical and mental health 
were Electroplating factors favoring probation, 
and defendant was amenable to correction. 
State v. Oxendine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 85 (Tenn. Crim. App. Feb. 
12, 2020). 

Trial court erred in denying defendant’s re- 
quest for probation based on depreciating the 
seriousness of the offense and the deterrence 
value to others because reckless conduct by 
defendant that resulted in the death of the 
victim were elements of the conviction offense 
of vehicular homicide by reckless conduct, and 
those alone were insufficient to deny probation. 
State v. Pinhal, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 477 (Tenn. Crim. App. July 14, 
2020). 

Trial court did not consider a sentence of full 
probation to be a form of punishment, and 
because the trial court failed to consider the 
factors articulated in case law and no evidence 
supported a finding of the need for deterrence, 
the trial court erred by ordering confinement. 
State v. Walkington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 734 (Tenn. Crim. App. Nov. 
19, 2020). 


14. Denial of Full Probation Appropriate. 

Not only the video, but defendant’s own tes- 
timony showed that her reaction to social me- 
dia postings led her to commit the criminal 
assault on the victim, and the trial court relied 
on defendant’s prior probation violation and 
bond condition violation in ordering a sentence 
that included probation with all but 90 days 
suspended; the trial court did not err in deny- 
ing full probation. State v. Stone, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 33 (Tenn. Crim. 
App. Jan. 24, 2020). 


15. Denial of Alternative Sentencing Ap- 
propriate. 

There was no error in the trial court’s deci- 
sion to impose a fully-incarcerative sentence 
because the presentence investigation report 
showed twelve prior convictions, and the victim 
suffered significant pain; given the severity of 
the injuries to the victim, defendant’s fleeing 
the scene, and his refusal to acknowledge his 
role in inflicting such severe injuries, the record 
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‘supported confinement to avoid depreciating 
the seriousness of the offense. State v. Derrick, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. June 26, 2019). 
Trial court did not abuse its discretion in 
| ordering incarceration because defendant was 
neither presumed a favorable candidate for an 
alternative sentence nor was he eligible for 
probation; defendant provided no argument 
and citation to the facts in the record that 
supported a conclusion the trial court erred in 
denying alternative sentencing, and no such 
arguments and factual bases were apparent. 

State v. Tweedy, — S.W.3d —, 2019 Tenn. Crim. 

App. LEXIS 443 (Tenn. Crim. App. July 23, 

2019). 

It was not an abuse of discretion to deny 
defendant alternative sentencing because the 
trial court considered defendant’s prior felony 
convictions and unsuccessful probation. State v. 
Lane, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 600 (Tenn. Crim. App. Sept. 20, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
111 (Tenn. Feb. 19, 2020). 

Trial court properly exercised its discretion 
when it ordered defendant to serve his 10-year 
sentence for aggravated burglary and driving 

on a revoked license in confinement after find- 
ing that alternative sentencing was not appro- 
priate due to defendant’s extensive criminal 
history, including at least 17 prior felony con- 
victions that involved separate periods of incar- 
ceration or supervision. State v. Demoss, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 127 
(Tenn. Crim. App. Feb. 24, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 356 
(Tenn. June 3, 2020). 

In a case in which defendant was convicted 
upon his guilty pleas of four counts of identity 
theft, pled guilty as a Range II offender, and 
agreed to an effective eight-year sentence, the 
trial court did not err by imposing incarceration 
rather than an alternative sentence because he 
was not entitled to the presumption that he 
was a favorable candidate for an alternative 
sentence; his criminal history spanned three 
states and involved multiple theft and bur- 
glary-related offenses; he had served time in 
confinement for his previous convictions, but 
continued to engage in burglary and theft- 
related offenses; he lacked the potential to 
rehabilitate; and there was a need to deter 
others from committing similar offenses. State 
v. Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
472 (Tenn. July 17, 2020). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 
police officer and the father of the fifteen-year- 





TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-3038 


old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

Denial of an alternative sentence was proper 
as the trial court made the required findings; 
defendant had an extensive criminal history, he 
continued to commit new crimes while on pro- 
bation, and less restrictive measures had been 
applied frequently without effect in the past. 
State v. McAlister, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 4380 (Tenn. Crim. App. June 
19, 2020). 

In a vehicular homicide case, defendant’s 
request for an alternative sentence was denied 
based on the need to protect society by restrain- 
ing her and because less restrictive measures 
than confinement had been unsuccessfully ap- 
plied to her as she had previous convictions for 
evading arrest, speeding, theft, drug posses- 
sion, possession of drug paraphernalia, and 
driving while her license was suspended; and 
she had previously received and violated her 
probations. State v. Pinhal, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 477 (Tenn. Crim. App. 
July 14, 2020). 

In a case in which defendant was convicted of 
one count of aggravated statutory rape, al- 
though a favorable candidate for alternative 
sentencing, he was properly denied alternative 
sentencing based upon depreciating the seri- 
ousness of the offense, deterrence, and the 
circumstances surrounding the offense be- 
cause, over a period of months, defendant en- 
gaged in sexual activity with the victim, who 
was developmentally delayed and vulnerable, 
on three occasions other than the offense for 
which he was convicted; and, although he was 
acquitted of the three other acts, the verdict of 
acquittal did not prevent the sentencing court 
from considering defendant’s conduct underly- 
ing the acquitted charge as it was proven by a 
preponderance of the evidence. State v. Powell, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. July 27, 2020). 

Trial court did not err by ordering defendant 
to serve his effective sentence of eight years 
and six months in confinement because he was 
not considered a favorable candidate for alter- 
native sentencing options as measures less re- 
strictive than confinement had frequently or 
recently been applied unsuccessfully to defen- 
dant because he was on release from a federal 
sentence when he committed the offenses; and, 
although he had been released on parole in 
other cases, which he successfully completed, 
he continued to commit crimes. State v. Porter, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Defendant’s request for alternative sentenc- 
ing was properly denied and the trial court did 
not err in ordering that defendant serve his 
sentence in confinement because defendant had 
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a history of committing similar theft offenses 
and had been previously granted probation, 
which he violated; previous rehabilitation, drug 
treatment, and grants of probation had not 
worked; although defendant gave an allocution 
indicating a desire to support his children and 
life changes he had made, he had committed 
similar theft offenses before and after commit- 
ting the instant theft offense; and he was not 
entitled to probation, regardless of his remorse 
or plans for the future. State v. Loper, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 688 (Tenn. 
Crim. App. Oct. 22, 2020). 

Trial court did not err in sentencing defen- 
dant to a seven-year sentence in confinement 
for possession of contraband in a penal institu- 
tion as the sentence was in range for a Range 
II, multiple offender and the court properly 
applied an enhancement factor for defendant’s 
numerous prior criminal convictions and be- 
havior. The trial court did not abuse its discre- 
tion by denying defendant’s request for alter- 
native sentencing given defendant’s continued 
drug use despite treatment, continuing to com- 
mit crimes, and frequent violations of proba- 
tion. State v. Marlow, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Oct. 
23, 2020). 

Trial court did not abuse its discretion in 
denying defendant an alternative sentence and 
in ordering defendant to serve defendant’s sen- 
tence in incarceration because the trial court 
found that defendant had several prior felonies, 
no ties to the county, and had absconded before 
even registering as a sex offender as required 
after defendant’s guilty plea. Furthermore, the 
record reflected that the trial court engaged in 
a careful consideration of the facts and the law. 
State v. McLeod, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 720 (Tenn. Crim. App. Nov. 10, 
2020). 

Trial court did not abuse its discretion in 
denying an alternative sentence because it con- 
sidered and placed great weight on defendant’s 
criminal record, especially his 2011 convictions 
for aggravated robbery and attempted aggra- 
vated robbery, which the court characterized as 
crimes of violence; it expressed its concern that 
defendant was now being sentenced for robbery, 
the same type of offense for which defendant 
had been previously convicted and incarcerated 
in the Tennessee Department of Correction; 
and it expressed frustration that defendant 
kept needing repeated chances to change sup- 
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porting the need for incarceration to deter de- 
fendant from future criminal activity and to 
protect the public. State v. Clabough, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 95 (Tenn. 
Crim. App. Mar. 16, 2021). 

Trial court properly denied alternative sen- 
tencing to defendant because the court consid- 
ered the evidence presented at the guilty plea 
hearing, the presentence report, and the evi- 
dence presented at the sentencing hearing, as 
well as the principles of sentencing and the 
available sentencing alternatives, defendant 
had many prior offenses and several violations 
of probation, measures less restrictive than 
confinement had frequently been applied to 
defendant without success, and the record re- 
flected that the trial court properly engaged in 
a careful and detailed consideration of the facts 
and the law. State v. Ingram, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 115 (Tenn. Crim. App. 
Mar. 29, 2021). 

Evidence overcame the presumption of defen- 
dant’s favorability for an alternative sentence 
as he was at a high risk for reoffending if placed 
on probation; and he would be a tremendous 
risk to himself or the public. State v. Ledford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 157 
(Tenn. Crim. App. Apr. 19, 2021). 


16. Denial of Alternative Sentencing In- 
appropriate. 

Circuit court erred in ordering defendant to 
serve eight years in incarceration for vehicular 
homicide by intoxication; the circuit court 
stated without legal authority that driving 
while using a prescription pain medication had 
to come to a strict liability standard, and these 
conclusions were based upon speculation and 
personal opinions. Defendant was at low risk 
for recidivism and he was a candidate for alter- 
native sentencing. Amended judgment was to 
show a sentence of spilt confinement of time 
served with the remainder to be served on 
probation. State v. Trent, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 17, 2020). 


18. Probation Appropriately Granted. 

Trial court appropriately sentenced defen- 
dant to six years of probation for perjury be- 
cause it was within the statutorily authorized 
range permitted for Class E felonies, which was 
between one and six years. State v. Sullivan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2021). 


40-35-304. Restitution as condition for probation — Petition to modify 
— Civil judgment for nonpayment — Procedure. [Effective 
until January 1, 2022. See the version effective on January 


1, 2022.] 


(a) A sentencing court may direct a defendant to make restitution to the 
victim of the offense as a condition of probation. 
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(b) Whenever the court believes that-restitution may be proper or the victim 
of the offense or the district attorney general requests, the court shall order the 
presentence service officer to include in the presentence report documentation 
regarding the nature and amount of the victim’s pecuniary loss. 

(c) The court shall specify at the time of the sentencing hearing the amount 
and time of payment or other restitution to the victim and may permit 
payment or performance in installments. The court may not establish a 
payment or performance schedule extending beyond the statutory maximum 
term of probation supervision that could have been imposed for the offense. 

(d) In determining the amount and method of payment or other restitution, 
the court shall consider the financial resources and future ability of the 
defendant to pay or perform. 

(e) For the purposes of this section, “pecuniary loss” means: 

(1) All special damages, but not general damages, as substantiated by 
evidence in the record or as agreed to by the defendant; and 

(2) Reasonable out-of-pocket expenses incurred by the victim resulting 
from the filing of charges or cooperating in the investigation and prosecution 
of the offense; provided, that payment of special prosecutors shall not be 
considered an out-of-pocket expense. 

(f) A defendant, victim or district attorney general at any time may petition 
the sentencing court to adjust or otherwise waive payment or performance of 
any ordered restitution or any unpaid or unperformed portion of the restitu- 
tion. The court shall schedule a hearing and give the victim and the defendant 
notice of the hearing, including the date, place and time and inform the victim 
and defendant that each will have an opportunity to be heard. If the court finds 
that the circumstances upon which it based the imposition or amount and 
method of payment or other restitution ordered no longer exist or that it 
otherwise would be unjust to require payment or other restitution as imposed, 
the court may adjust or waive payment of the unpaid portion of the restitution 
or other restitution or modify the time or method of making restitution. The 
court may extend the restitution schedule, but not beyond the term of 
probation supervision. 

(g) The procedure for a defendant sentenced to pay restitution pursuant to 
§ 40-35-104(c)(2), or otherwise, shall be the same as is provided in this section 
with the following exceptions: 

(1) If there is no sentencing hearing or presentence report because the 
defendant’s sentence is agreed upon and the payment of restitution is a part 
of the sentence, the plea agreement shall include the amount of restitution 
and the other performance requirements set out in subsection (c); 

(2) Adefendant sentenced in whole or in part to the payment of restitution 
pursuant to § 40-35-104(c)(2), or otherwise, shall be responsible for the 
payment of the restitution until the expiration of the sentence imposed by 
the court, and any payment or performance schedule established by the 
court shall not extend beyond the expiration date; 

(3) If the court sentences a defendant to payment of restitution and 
believes that payment to more than one (1) victim is proper, the court shall 
determine the pecuniary loss of each victim as provided in this section and 
shall order the amount of restitution to each victim; 
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(4) If, as a result of the defendant’s criminal conduct, the victim or victims 
of the offense are dead at the time of sentencing, the court may sentence the 
defendant to pay restitution to the victim’s or victims’ next-of-kin; and 

(5) Nothing in § 39-11-118, § 40-35-104(c)(2) or this subsection (g) shall 

be construed to prohibit or delay a victim from applying for and receiving 
any compensation to which the victim is entitled under the Criminal Injuries 
Compensation Act, compiled in title 29, chapter 13. If the court orders the 
defendant to pay restitution pursuant to § 39-11-118, § 40-35-104(c)(2) or 
this subsection (g), the state shall have a subrogation interest in the 
restitution payments for the full amount paid the victim under the Criminal 
Injuries Compensation Act. 
(h)(1) Notwithstanding any law to the contrary, upon expiration of the time 
of payment or the payment schedule imposed pursuant to subsection (c) or 
(g), if any portion of restitution remains unpaid, then the victim or the 
victim’s beneficiary may convert the unpaid balance into a civil judgment in 
accordance with the procedure set forth in this subsection (h). 

(2) Within the twelve-month period following expiration of the time of 
payment or the payment schedule imposed pursuant to subsection (c) or (g), 
the victim or the victim’s beneficiary may file a certified copy of the 
restitution order with an appropriate civil court having jurisdiction over the 
total amount of restitution ordered. 

(3) At the same time the victim or victim’s beneficiary files a certified copy 
of the restitution order with the civil court, the victim or victim’s beneficiary 
shall have the defendant personally served in accordance with the Tennessee 
rules of civil procedure. The service shall give notice to the defendant of the 
victim’s or victim’s beneficiary’s intent to convert the restitution order to a 
civil judgment, and include a copy of the restitution order and a statement 
as to the amount of unpaid restitution the victim or victim’s beneficiary 
alleges the defendant still owes. 

(4) Upon being served, the defendant shall be permitted to file an answer 
in accordance with the Tennessee rules of civil procedure. 

(5) Upon service of the defendant and receipt of the defendant’s answer, if 
any, the civil court shall conduct a hearing in order to take proof as to the 
amount of ordered restitution actually paid. Both the victim or victim’s 
beneficiary and the defendant shall be permitted to offer proof at this 
hearing. If the court finds by a preponderance of the evidence presented that 
the amount of restitution actually paid is less than the total amount of 
restitution ordered pursuant to subsection (c) or (g), then the court shall 
enter a judgment in favor of the victim or the victim’s beneficiary and 
against the defendant for the amount of the unpaid balance of the 
restitution. 

(6) At the hearing conducted in accordance with this subsection (h), the 
only issues over which the court shall have jurisdiction is whether the 
defendant was properly served in accordance with the Tennessee rules of 
civil procedure, whether the restitution order entered against the defendant 
pursuant to this section has been satisfied by the defendant and, if not, the 
amount of restitution still owed by the defendant. 

(7) Acivil judgment entered pursuant to this subsection (h) shall remain 
in effect from the date of entry until it is paid in full or is otherwise 
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discharged and shall be enforceable bythe victim or the victim’s beneficiary 
in the same manner and to the same extent as other civil judgments are 


enforceable. 


| History. 
Acts 1989, ch. 591, § 6; 1996, ch. 699, §§ 3, 4; 
2000, ch. 833, § 1; 2014, ch. 596, § 2. 


NOTES TO DECISIONS 


ANALYSIS 


2. Amount of Restitution. 
7. Ability to Pay. 
8. Restitution Order Improper. 


2. Amount of Restitution. 

Order of restitution, after defendant pleaded 
guilty to arson in the burning of a mobile home, 
was inappropriate, so that remand for reconsid- 
eration was necessary, because there was insuf- 
ficient evidence presented by the owner of the 
mobile home to establish the value of the mo- 
bile home when the mobile home was burned. 
The trial court could not determine the owner’s 
loss with reliability because the owner’s testi- 
mony regarding the actual loss at the time of 
the offense was uncertain as the owner had not 
been to the mobile home in a few years. State v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 31 (Tenn. Crim. App. Jan. 28, 2021). 


7. Ability to Pay. 

Although the trial court properly found that 
restitution should be a condition of the plea 
agreement, remand was required for the trial 
court to make findings on the issue of the 
victim’s pecuniary loss, defendant’s financial 
resources, defendant’s present and future abil- 
ity to pay, and a restitution amount that could 
be paid during the sentencing period. State v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Feb. 1, 2021). 

Because the trial court did not give proper 
consideration to defendant’s financial resources 
and his future ability to pay when ordering 
defendant to pay restitution remand was nec- 
essary for the consideration of defendant’s re- 
sources and future ability to pay, as well as for 
a determination of a reasonable amount of 
restitution, including the setting of a monthly 
payment plan, if appropriate. State v. Griffith, 


— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 62 
(Tenn. Crim. App. Mar. 1, 2021). 


8. Restitution Order Improper. 

Trial court abused its discretion by ordering 
defendant to pay restitution following his guilty 
plea because the State offered no proof of the 
damages caused to the victim’s truck by defen- 
dant’s vandalism, the trial court did not specify 
the time of payment or establish a payment 
schedule, it failed to determine the amount and 
method of payment, and it did not consider 
defendant’s financial resources or future ability 
to pay. State v. Dodson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 505 (Tenn. Crim. App. 
Aug. 21, 2019). 

Trial court erred by ordering defendant to 
pay restitution of $500,000 because it failed to 
consider defendant’s financial resources and 
ability to pay in its restitution determination. 
Defendant was determined to be indigent in 
September 2017, the trial court acknowledged 
that he would not be able to pay restitution, the 
record showed that he did not have the finan- 
cial resources to pay $500,000 restitution, and 
his future ability to pay restitution was uncer- 
tain. State v. Labrecque, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 671 (Tenn. Crim. App. 
Oct 22, 2019), 

Under the State’s theory, defendant’s convic- 
tion for money laundering arose out of her 
giving the seller $15,000 of the money she had 
stolen as a down payment on a house, and 
because the offense dealt with defendant giving 
the seller money, he did not suffer any pecuni- 
ary loss as a direct result of the money laun- 
dering, and the trial court erred by awarding 
the seller restitution. State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Feb. 28, 2020), appeal de- 
nied, State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. LEXIS 319 (Tenn. Aug. 11, 2020). 


40-35-304. Restitution as condition for probation — Petition to modify 
— Civil judgment for nonpayment — Procedure. [Effective 
on January 1, 2022. See the version effective until January 


1, 2022.] 


(a) A sentencing court may direct a defendant to make restitution to the victim 
of the offense as a condition of probation. 


40-35-304 CRIMINAL PROCEDURE 104 


(b) Whenever the court believes that restitution may be proper or the victim of 
the offense or the district attorney general requests, the court shall order the 
presentence service officer to include in the presentence report documentation 
regarding the nature and amount of the victim’s pecuniary loss. 

(c) The court shall specify at the time of the sentencing hearing the amount 
and time of payment or other restitution to the victim and may permit payment 
or performance in installments. The court may not establish a payment or 
performance schedule extending beyond the statutory maximum term of proba- 
tion supervision that could have been imposed for the offense. 

(d) In determining the amount and method of payment or other restitution, 
the court may consider the financial resources and future ability of the 
defendant to pay or perform. 

(e) For the purposes of this section, “pecuniary loss” means: 

(1) All special damages, but not general damages, as substantiated by 
evidence in the record or as agreed to by the defendant; and 

(2) Reasonable out-of-pocket expenses incurred by the victim resulting 
from the filing of charges or cooperating in the investigation and prosecution 
of the offense; provided, that payment of special prosecutors shall not be 
considered an out-of-pocket expense. 

(f) A defendant, victim or district attorney general at any time may petition 


the sentencing court to adjust or otherwise waive payment or performance of — 
any ordered restitution or any unpaid or unperformed portion of the restitution. — 


The court shall schedule a hearing and give the victim and the defendant notice 
of the hearing, including the date, place and time and inform the victim and 
defendant that each will have an opportunity to be heard. If the court finds that 
the circumstances upon which it based the imposition or amount and method of 
payment or other restitution ordered no longer exist or that it otherwise would 
be unjust to require payment or other restitution as imposed, the court may 
adjust or waive payment of the unpaid portion of the restitution or other 
restitution or modify the time or method of making restitution. The court may 
extend the restitution schedule, but not beyond the term of probation superuvt- 
sion. , 

(g) The procedure for a defendant sentenced to pay restitution pursuant to 
§ 40-35-104(c)(2), or otherwise, shall be the same as is provided in this section 
with the following exceptions: 

(1) If there is no sentencing hearing or presentence report because the 
defendant’s sentence is agreed upon and the payment of restitution is a part 
of the sentence, the plea agreement shall include the amount of restitution 
and the other performance requirements set out in subsection (c); 

(2) A defendant sentenced in whole or in part to the payment of restitution 
pursuant to § 40-35-104(c)(2), or otherwise, shall be responsible for the 
payment of the restitution until the expiration of the sentence imposed by the 
court, and any payment or performance schedule established by the court 
shall not extend beyond the expiration date; 

(3) If the court sentences a defendant to payment of restitution and believes 
that payment to more than one (1) victim is proper, the court shall determine 
the pecuniary loss of each victim as provided in this section and shall order 
the amount of restitution to each victim; 


| 
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(4) If, asa result of the defendant’s criminal conduct, the victim or victims 
of the offense are dead at the time of sentencing, the court may sentence the 
defendant to pay restitution to the victim’s or victims’ next-of-kin; and 

(5) Nothing in § 39-11-118, § 40-35-104(c)(2) or this subsection (g) shall be 

construed to prohibit or delay a victim from applying for and receiving any 
compensation to which the victim is entitled under the Criminal Injuries 
Compensation Act, compiled in title 29, chapter 13. If the court orders the 
defendant to pay restitution pursuant to $ 39-11-118, $ 40-35-104(c)(2) or 
this subsection (g), the state shall have a subrogation interest in the 
restitution payments for the full amount paid the victim under the Criminal 
Injuries Compensation Act. 
(h)(L) Notwithstanding any law to the contrary, upon expiration of the time of 
payment or the payment schedule imposed pursuant to subsection (c) or (g), if 
any portion of restitution remains unpaid, then the victim or the victim’s 
beneficiary may convert the unpaid balance into a civil judgment in accor- 
dance with the procedure set forth in this subsection (h). 

(2) Within the twelve-month period following expiration of the time of 
payment or the payment schedule imposed pursuant to subsection (c) or (g), 
the victim or the victim’s beneficiary may file a certified copy of the restitution 
order with an appropriate civil court having jurisdiction over the total 
amount of restitution ordered. 

(3) At the same time the victim or victim’s beneficiary files a certified copy 
of the restitution order with the civil court, the victim or victim’s beneficiary 
shall have the defendant personally served in accordance with the Tennessee 
rules of civil procedure. The service shall give notice to the defendant of the 
victim’s or victim’s beneficiary’s intent to convert the restitution order to a 
civil judgment, and include a copy of the restitution order and a statement as 
to the amount of unpaid restitution the victim or victim’s beneficiary alleges 
the defendant still owes. 

(4) Upon being served, the defendant shall be permitted to file an answer 
in accordance with the Tennessee rules of civil procedure. 

(5) Upon service of the defendant and receipt of the defendant’s answer, if 
any, the civil court shall conduct a hearing in order to take proof as to the 
amount of ordered restitution actually paid. Both the victim or victim’s 
beneficiary and the defendant shall be permitted to offer proof at this hearing. 
If the court finds by a preponderance of the evidence presented that the 
amount of restitution actually paid is less than the total amount of restitution 
ordered pursuant to subsection (c) or (g), then the court shall enter a 
judgment in favor of the victim or the victim’s beneficiary and against the 
defendant for the amount of the unpaid balance of the restitution. 

(6) At the hearing conducted in accordance with this subsection (h), the 
only issues over which the court shall have jurisdiction is whether the 
defendant was properly served in accordance with the Tennessee rules of civil 
procedure, whether the restitution order entered against the defendant 
pursuant to this section has been satisfied by the defendant and, if not, the 
amount of restitution still owed by the defendant. 

(7) Acivil judgment entered pursuant to this subsection (h) shall remain in 
effect from the date of entry until it is paid in full or is otherwise discharged 
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and shall be enforceable by the victim or the victim’s beneficiary in the same 
manner and to the same extent as other civil judgments are enforceable. 


History. 

Acts 1989, ch. 591, § 6; 1996, ch. 699, §§ 3, 4; 
2000, ch. 833, § 1; 2014, ch. 596, § 2; 2021, ch. 
413.502, 


Amendments. 
The 2021 amendment substituted “may” for 
“shall” in (d). 


Effective Dates. 
Acts 2021, ch. 413, § 4. January 1, 2022. 


NOTES TO DECISIONS 


ANALYSIS 


Amount of Restitution. 
Ability to Pay. 
Restitution Order Improper. 


oo IN 


2. Amount of Restitution. 

Order of restitution, after defendant pleaded 
guilty to arson in the burning of a mobile home, 
was inappropriate, so that remand for reconsid- 
eration was necessary, because there was insuf- 
ficient evidence presented by the owner of the 
mobile home to establish the value of the mo- 
bile home when the mobile home was burned. 
The trial court could not determine the owner’s 
loss with reliability because the owner’s testi- 
mony regarding the actual loss at the time of 
the offense was uncertain as the owner had not 
been to the mobile home in a few years. State v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 31 (Tenn. Crim. App. Jan. 28, 2021). 


7. Ability to Pay. 

Although the trial court properly found that 
restitution should be a condition of the plea 
agreement, remand was required for the trial 
court to make findings on the issue of the 
victim’s pecuniary loss, defendant’s financial 
resources, defendant’s present and future abil- 
ity to pay, and a restitution amount that could 
be paid during the sentencing period. State v. 
Thomas, — S8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Feb. 1, 2021). 

Because the trial court did not give proper 
consideration to defendant’s financial resources 
and his future ability to pay when ordering 
defendant to pay restitution remand was nec- 
essary for the consideration of defendant’s re- 
sources and future ability to pay, as well as for 
a determination of a reasonable amount of 
restitution, including the setting of a monthly 
payment plan, if appropriate. State v. Griffith, 


— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 62 
(Tenn. Crim. App. Mar. 1, 2021). 


8. Restitution Order Improper. 

Trial court abused its discretion by ordering 
defendant to pay restitution following his guilty 
plea because the State offered no proof of the 
damages caused to the victim’s truck by defen- 
dant’s vandalism, the trial court did not specify 
the time of payment or establish a payment 
schedule, it failed to determine the amount and 
method of payment, and it did not consider 
defendant’s financial resources or future ability 
to pay. State v. Dodson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 505 (Tenn. Crim. App. 
Aug. 21, 2019). 

Trial court erred by ordering defendant to 
pay restitution of $500,000 because it failed to 
consider defendant’s financial resources and 
ability to pay in its restitution determination. 
Defendant was determined to be indigent in 
September 2017, the trial court acknowledged 
that he would not be able to pay restitution, the 
record showed that he did not have the finan- 
cial resources to pay $500,000 restitution, and 
his future ability to pay restitution was uncer- 
tain. State v. Labrecque, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 671 (Tenn. Crim. App. 
Oct, 2242019). 

Under the State’s theory, defendant’s convic- 
tion for money laundering arose out of her 
giving the seller $15,000 of the money she had 
stolen as a down payment on a house, and 
because the offense dealt with defendant giving 
the seller money, he did not suffer any pecuni- 
ary loss as a direct result of the money laun- 
dering, and the trial court erred by awarding 
the seller restitution. State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Feb. 28, 2020), appeal de- 
nied, State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. LEXIS 319 (Tenn. Aug. 11, 2020). 


40-35-308. Modification, removal or release from conditions of proba- 
tion — Extension of period of probation supervision. 


(a) During the term of probation supervision, the sentencing court, on its 
own motion, or on application of a probation and parole officer, district attorney 
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general or the defendant, may: : 


(1) Modify any condition; 

(2) Remove a condition; or 

(3) Release the defendant from further supervision; provided, that release 
from supervision shall not discharge the defendant from the remainder of 
the sentence, and the defendant shall remain within the jurisdiction and 
authority of the sentencing court until the sentence fully expires. During 
this period, the defendant’s probation is subject to revocation. 
(b) The court may not make the conditions of supervision more onerous than 


those originally imposed, except pursuant to a revocation proceeding as 
provided by law. 


History. 


2021, ch. 409, § 21. 


Compiler’s Notes. 


(c)(1) Notwithstanding the actual sentence imposed under § 40-35-303(c), at 
the conclusion of a probation revocation hearing, the court shall have the 
authority to extend the defendant’s period of probation supervision for a 
period not exceeding one (1) year upon determining on the record that: 
(A) The defendant has repeatedly and intentionally failed to comply 
with court-ordered treatment programming; 
(B) The defendant has intentionally violated the conditions of probation 
regarding contact with the victim or the victim’s family; or 
(C) The defendant has intentionally failed to comply with restitution 
orders despite having the ability to pay the restitution owed, and extend- 
ing the period of probation would be more effective than other available 
options to ensure that the defendant pays the remaining amount of 
restitution owed. 
(2) For each subsequent determination that the defendant has violated a 
provision or provisions of subdivision (c)(1), the court may extend probation 
for an additional period not exceeding one (1) year. 


posed, at the conclusion of a probation revoca- 
tion hearing, the court shall have the authority 
to extend the defendant’s period of probation 
supervision for any period not in excess of two 


Acts 1989, ch. 591, § 6; 1998, ch. 1049, § 43; 


Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
221, 


Amendments. 
The 2021 amendment rewrote (c) which read: 
“(c) Notwithstanding the actual sentence im- 


(2) years.” 


Effective Dates. 
2021, ch. 409, § 27. July 1, 2021. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 


NOTES TO DECISIONS 


ANALYSIS 


4 Revocation Proper. 
5. Revocation Improper. 
6 Reinstatement of Sentence. 


4. Revocation Proper. 
Trial court did not err in revoking defen- 
dant’s probation for his conviction for attempt 


to commit second degree murder and ordering 
him to serve the remainder of his 10-year 
sentence in confinement because defendant ad- 
mitted he violated the conditions of his release 
by engaging in criminal conduct, which re- 
sulted in two convictions during his 10-year 
sentence; and, once defendant’s probation was 
revoked, the trial court had the authority to 
order defendant to serve the remainder of his 
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sentence in confinement. State v. Pryor, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Feb. 11, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve defendant’s sentence be- 
cause defendant violated the terms of probation 
by testing positive for cocaine, failing to report 
to his probation officer, and failing to commu- 
nicate with and participate in a required proj- 
ect. The trial court noted that defendant had 
been given a previous reprieve following a pro- 
bation violation and had no confidence that 
defendant would comply with the terms of 
probation if given a further reprieve. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
404 (Tenn. July 23, 2020). 

Trial court properly revoked defendant’s pro- 
bation and reinstated the remainder of his 
sentence in confinement because defendant 
conceded that he violated the terms of his 
probation—pleading guilty to multiple crimes 
and failing to pay the required restitution—and 
defendant failed to provide supplemental medi- 
cal records or affidavits regarding his alleged 
cancer. State v. Ginther, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
May 21, 2020). 

Trial court properly revoked defendant’s su- 
pervised probation and ordered her to serve the 
remainder of her sentence incarcerated because 
she conceded to violating her probation terms, 
and an accused, already on probation, was not 
entitled to a second grant of probation or an- 
other form of alternative sentencing. State v. 
Eads, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 407 (Tenn. Crim. App. June 15, 2020). 

There was substantial evidence to support 
the trial court’s finding that defendant violated 
the conditions of his probation and thus the 
trial court did not abuse its discretion by revok- 
ing his probation and ordering him to serve his 
sentence; an officer testified that defendant was 
arrested for. possession of a Schedule II sub- 
stance for resale, and the rules of his probation 
prohibited him from using drugs and/or getting 
arrested, plus the trial court noted a prior 
violation that had formed the basis of the 
partial revocation a few months prior. State v. 
Young, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. July 7, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant admitted he had violated the conditions of 
his release by obtaining new criminal charges 
for drug possession and by failing to report to 
his probation officer; once the trial court re- 
voked defendant’s probation, it had the author- 
ity to order defendant to serve his sentence in 
confinement. State v. Richens, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 704 (Tenn. Crim. 
App. Oct. 30, 2020). 


CRIMINAL PROCEDURE 


108 


Decision to sentence defendant to confine- 
ment was within the trial court’s statutory 
authority, after it revoked defendant’s proba- 
tion because, in a statement to police, defen- 
dant admitted to following the victim from a 
store and pulling his gun out when the man 
exited the victim’s sister’s car. Defendant then 
grabbed the victim by the hair and bit her 
during an argument, and his arrest for aggra- 
vated assault was one of the grounds support- 
ing the violation of probation warrant. State v. 
Williams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 45 (Tenn. Crim. App. Feb. 8, 2021). 


5. Revocation Improper. 

Trial court did not abuse its discretion in 
revoking defendant’s probation and sentencing 
him to confinement because he stipulated that 
he had violated the conditions of his probation; 
and, although the trial court considered renew- 
ing defendant’s probation, in its discretion, it 
opted to order him to serve the sentence in 
confinement. State v. Mason, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
Aug. 23, 2019). 


6. Reinstatement of Sentence. 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective 10-year sentence in confinement 
because the appellate record did not contain 
evidence related to his ineffective assistance 
claims, defendant admitted at the revocation 
hearing that he violated the conditions of his 
release, and the court had the authority to 
order him to serve the remainder of his sen- 
tence in confinement. State v. McAdoo, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. June 25, 2019). 

Defendant’s probation was properly revoked 
and the trial court did not err in ordering her to 
serve her sentence in confinement because the 
first officer testified that defendant used abu- 
sive, threatening, or intimidating behavior and 
that defendant left without receiving permis- 
sion from the second officer; and defendant 
admitted that she did not receive permission 
from the second officer to leave before the drug 
screening was complete. State v. Silcox, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 509 
(Tenn. Crim. App. Aug. 22, 2019). 

Evidence supported the trial court’s finding 
that defendant violated the conditions of his 
probation, and therefore the trial court did not 
abuse its discretion by revoking his probation, 
because defendant testified that he failed to 
report to his probation officer and conceded that 
his failure to report violated the conditions of 
his release. Because the trial court revoked 
defendant’s probation, it had the authority to 
order defendant to serve the remainder of his 
sentence in confinement. State v. Dadfar, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 566 
(Tenn. Crim. App. Sept. 11, 2019). 
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Trial court did not abuse its discretion when _ 


it ordered defendant to serve one year before 
returning to supervised probation for the re- 
mainder of defendant’s sentence because the 
court found that defendant had violated defen- 
dant’s probation. Defendant failed to report for 
a probation appointment, moved without pro- 
viding the new address to a probation officer, 
failed to seek or obtain employment, failed to 
pay court-ordered payments, failed to take an 
alcohol and drug assessment, and had multiple 
prior violations of probation sentences. State v. 
Paul, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Oct. 15, 2019). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and when it 
ordered him to serve his sentence in confine- 
ment because defendant admitted to the proba- 
tion violations; the current violation was defen- 
dant’s fourth probation violation for this 
sentence; and defendant had previously been 
confined for his last violation and, while on 
house arrest, he tested positive for drugs. State 
v. Elrod, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Mar. 6, 2020). 

Once the court properly revoked defendant’s 
probation, it had the authority to order defen- 
dant to serve the remainder of his sentence in 
confinement. State v. Jerger, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 323 (Tenn. Crim. App. 
May 7, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 438 (Tenn. July 17, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of the sentence 
in confinement as defendant admitted to violat- 
ing the terms of probation and, following re- 
lease after defendant’s first violation, defen- 
dant did not attend a drug treatment program, 
was transient, missed appointments with a 
social worker and the probation officer, and 
failed to appear for admission into a residential 
treatment program. Defendant also tested posi- 
tive for methamphetamine and marijuana. 
State v. Brennan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. June 
9, 2020). 

Trial court did not abuse its discretion in 
revoking defendant's community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement because the 
trial court considered that defendant had a 
prior reprieve following a violation of the terms 
of community corrections, that he had ab- 
sconded from the program within months of 
being returned to community corrections, that 
he returned to an itinerant lifestyle, and that 
he had continued to commit criminal offenses; 
defendant had a long history of criminal con- 
victions which predated the present offense; 
and, although defendant had made recent prog- 
ress in obtaining housing and disability ben- 
efits, the court saw little prospect of his long- 
term success. State v. Orr, — S.W.3d —, 2020 
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Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
July 14, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve the remainder of 
his sentence in confinement because defendant 
never reported to his probation officer after his 
release and was arrested approximately two 
months after his release from jail; the trial 
court acknowledged and considered defendant’s 
substance abuse and mental health issues and 
his need for treatment State v. Richens, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 704 
(Tenn. Crim. App. Oct. 30, 2020). 

Trial court did not abuse its discretion by 
ordering defendant to serve the remainder of 
his sentence in confinement because defendant 
never reported to his probation officer after his 
release and was arrested approximately two 
months after nis release from jail; the trial 
court acknowledged and considered defendant’s 
substance abuse and mental health issues and 
his need for treatment State v. Richens, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 704 
(Tenn. Crim. App. Oct. 30, 2020). 

Trial court did not err in revoking defen- 
dant’s probation and in requiring him to serve 
his sentence in confinement because, while on 
probation, defendant was charged with aggra- 
vated trespass after illegally entering into a 
family’s residence; defendant conceded on ap- 
peal that the trial court had substantial evi- 
dence to revoke his probation; defendant previ- 
ously violated his probation and then violated 
probation again less than one month after he 
was reinstated to it by being charged with a 
new criminal offense; and defendant failed to 
take his medication, as he assured the court 
that he would. State v. Carter, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Nov. 18, 2020). 

Trial court did not err in finding that defen- 
dant violated the terms of her probation, in 
revoking her probation, and in ordering her to 
serve her sentence in confinement because she 
was alleged to have violated her probation by 
failing several drug screens and by failing to 
report to her probation officer as instructed; 
defendant previously violated her probation 
twice; and defendant was not addressing her 
addiction while on an alternative sentence, and 
she could receive help in confinement. State v. 
Fletcher, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 91 (Tenn. Crim. App. Mar. 15, 2021). 

Trial court did not err in finding that defen- 
dant violated the terms of his probation, in 
revoking his probation, and in ordering him to 
serve his sentence in confinement because he 
informed his probation officer at his report date 
on November 6, 2019, that he did not think he 
would pass a drug screen; and he left the 
probation office without permission before giv- 
ing a required drug screen. State v. Perryman, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 92 
(Tenn. Crim. App. Mar. 15, 2021). 
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40-35-310. Revocation of suspension of sentence — Resentence to 


community-based alternative to incarceration. 


(a) The trial judge shall possess the power, at any time within the maximum 
time that was directed and ordered by the court for the suspension, in 
accordance with § 40-35-311, to revoke the suspension. The trial judge may 
order the original judgment to be in full force and effect from the date of the 
revocation of the suspension and may give credit against the original judgment 
by the amount of time the defendant has successfully served on probation and 
suspension of sentence prior to the violation or a portion of that amount of 
time. If the trial judge revokes the suspension due to conduct by the defendant 
that resulted in a conviction against the defendant during the defendant’s 
period of probation, then the trial judge may order that the term of imprison- 
ment imposed by the original judgment be served consecutively to any 
sentence that was imposed upon the conviction. 

(b) In addition to the power to restore the original judgment, which may be 
reduced by an amount of time not to exceed the amount of time the defendant 
has successfully served on probation and suspension of sentence prior to the 
violation, when suspension of sentence is revoked, the trial judge may also 
resentence the defendant for the remainder of the unexpired term to a 
sentence of probation, including the condition of participating in a community- 
based alternative to incarceration as provided in § 40-35-104(c)(9); provided, 
that the violation of the defendant’s suspension of sentence is a technical one 
and does not involve the commission of a new offense. 


History. 
Acts 1989, ch. 591, § 6; 2009, ch. 203, § 2; 
2021, ch. 409, §§ 18, 22, 23. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 

The 2021 amendment, in (a), substituted “in 
accordance with § 40-35-311, to revoke the sus- 
pension. The order the original judgment” for 
“after proceeding as provided in § 40-35-311, to 
revoke and annul the suspension; and in such 
cases the trial judge may order the original 
judgment so rendered”, substituted “may give 
credit against the original judgment by the 
amount of time the defendant has successfully 
served on probation and suspension of sentence 
prior to the violation or a portion of that 
amount of time. If the trial judge revokes the 


Suspension due to conduct” for “that it be ex- 
ecuted accordingly; provided, that in any case 
of revocation of suspension on account of con- 
duct” and substituted “that resulted in a con- 
viction against the defendant during the defen- 
dant’s period of probation, then” for “that has 
resulted in a judgment of conviction against the 
defendant during the defendant’s period of pro- 
bation”; and, in (b), added “, which may be 
reduced: by an amount of time not to exceed the 
amount of time the defendant has successfully 
served on probation and suspension of sentence 
prior to the violation,” and substituted “to a 
sentence of probation, including the condition 
of participating in a community-based alterna- 
tive to incarceration as provided in § 40-35- 
104(c)(9)” for “to any community-based alterna- 
tive to incarceration authorized by chapter 36 
of this title.” 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


11 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-310 


NOTES TO DECISIONS 


ANALYSIS 


Reinstatement of Sentence. 
Incarceration After Revocation. 
Revocation Warrant After Original Term 
Would Have Expired. 

8. Revocation Proper. 

9. Revocation Improper. 

12. Continuance. 

13. Confinement. 


Pat 


3. Reinstatement of Sentence. 

Defendant’s probation was properly revoked 
and the trial court did not err in ordering her to 
serve her sentence in confinement because the 
first officer testified that defendant used abu- 
sive, threatening, or intimidating behavior and 
that defendant left without receiving permis- 
sion from the second officer; and defendant 
admitted that she did not receive permission 
from the second officer to leave before the drug 
screening was complete. State v. Silcox, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 509 
(Tenn. Crim. App. Aug. 22, 2019). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and when it 
ordered him to serve his sentence in confine- 
ment because defendant admitted to the proba- 
tion violations; the current violation was defen- 
dant’s fourth probation violation for this 
sentence; and defendant had previously been 
confined for his last violation and, while on 
house arrest, he tested positive for drugs. State 
v. Elrod, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Mar. 6, 2020). 

Once the court properly revoked defendant’s 
probation, it had the authority to order defen- 
dant to serve the remainder of his sentence in 
confinement. State v. Jerger, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 323 (Tenn. Crim. App. 
May 7, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 438 (Tenn. July 17, 2020). 

Trial court did not abuse its discretion in 
revoking defendant's community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement because the 
trial court considered that defendant had a 
prior reprieve following a violation of the terms 
of community corrections, that he had ab- 
sconded from the program within months of 
being returned to community corrections, that 
he returned to an itinerant lifestyle, and that 
he had continued to commit criminal offenses; 
defendant had a long history of criminal con- 
victions which predated the present offense; 
and, although defendant had made recent prog- 
ress in obtaining housing and disability ben- 
efits, the court saw little prospect of his long- 
term success. State v. Orr, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
July 14, 2020). 


Trial court did not err in revoking defen- 
dant’s probation and in requiring him to serve 
his sentence in confinement because, while on 
probation, defendant was charged with aggra- 
vated trespass after illegally entering into a 
family’s residence; defendant conceded on ap- 
peal that the trial court had substantial evi- 
dence to revoke his probation; defendant previ- 
ously violated his probation and then violated 
probation again less than one month after he 
was reinstated to it by being charged with a 
new criminal offense; and defendant failed to 
take his medication, as he assured the court 
that he would. State v. Carter, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Nov. 18, 2020). 

Trial court did not err in finding that defen- 
dant violated the terms of her probation, in 
revoking her probation, and in ordering her to 
serve her sentence in confinement because she 
was alleged to have violated her probation by 
failing several drug screens and by failing to 
report to her probation officer as instructed; 
defendant previously violated her probation 
twice; and defendant was not addressing her 
addiction while on an alternative sentence, and 
she could receive help in confinement. State v. 
Fletcher, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 91 (Tenn. Crim. App. Mar. 15, 2021). 

Trial court did not err in finding that defen- 
dant violated the terms of his probation, in 
revoking his probation, and in ordering him to 
serve his sentence in confinement because he 
informed his probation officer at his report date 
on November 6, 2019, that he did not think he 
would pass a drug screen; and he left the 
probation office without permission before giv- 
ing a required drug screen. State v. Perryman, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 92 
(Tenn. Crim. App. Mar. 15, 2021). 


4. Incarceration After Revocation. 

Evidence supported the trial court’s finding 
that defendant violated the conditions of his 
probation, and therefore the trial court did not 
abuse its discretion by revoking his probation, 
because defendant testified that he failed to 
report to his probation officer and conceded that 
his failure to report violated the conditions of 
his release. Because the trial court revoked 
defendant’s probation, it had the authority to 
order defendant to serve the remainder of his 
sentence in confinement. State v. Dadfar, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 566 
(Tenn. Crim. App. Sept. 11, 2019). 

Trial court did not abuse its discretion in 
finding defendant violated the terms of her 
community corrections sentence as she ab- 
sconded from the halfway house, and she ad- 
mitted to violating the terms of her community 
corrections sentence; however, the trial court 
erred in increasing defendant’s sentence from 
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five years, six months to eight years because 
the trial court did not conduct a sentencing 
hearing pursuant to the principles of the Sen- 
tencing Reform Act, and did not state on the 
record specific findings of fact upon which ap- 
plication of the sentencing principles was 
based. State v. Frye, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Oct. 3, 
2019). 

Trial court did not abuse its discretion when 
it ordered defendant to serve one year before 
returning to supervised probation for the re- 
mainder of defendant’s sentence because the 
court found that defendant had violated defen- 
dant’s probation. Defendant failed to report for 
a probation appointment, moved without pro- 
viding the new address to a probation officer, 
failed to seek or obtain employment, failed to 
pay court-ordered payments, failed to take an 
alcohol and drug assessment, and had multiple 
prior violations of probation sentences. State v. 
Paul, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Oct. 15, 2019). 

Trial court did not abuse its discretion in 
ordering confinement for defendant’s sentence 
upon revocation of his probation because there 
was evidence to support this decision and it was 
within the trial court’s authority; defendant 
had multiple instances of probation violations, 
and while defendant was entitled to have the 
trial court consider enhanced probation in light 
of defendant’s history of issues with substance 
abuse and PTSD, the trial court was within its 
discretion to determine the appropriate dispo- 
sition. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 738 (Tenn. Crim. App. 
Nov. 15, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 199 (Tenn. Mar. 26, 2020). 

Although the probation violation in this case 
was defendant’s first violation, defendant had a 
history of violating probation. Accordingly, the 
trial court did not err by ordering defendant to 
serve the balance of his sentence in confine- 
ment State v. Kilgore, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 792 (Tenn. Crim. App. Dec. 
20, 2019). 

Sufficient evidence supported the trial court’s 
decision to revoke probation and order defen- 
dant to serve the original sentence in confine- 
ment; he violated the terms of his probation 
three times and the trial court was under no 
obligation to comply with his request for an- 
other chance on probation. State v. Nattress, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 794 
(Tenn. Crim. App. Dec. 20, 2019). 

Trial court did not abuse its discretion in 
finding that defendant violated the conditions 
of defendant’s community corrections sentence 
and in ordering defendant to serve the remain- 
der of defendant’s sentence in confinement be- 
cause defendant failed to report to defendant’s 
case officer as ordered, failed to pay fines and 
costs, and failed two separate drug screenings. 
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State v. Phillips, —S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 67 (Tenn. Crim. App. Feb. 5, 2020). 

Defendant’s claim that the trial court erred 
by ordering that he serve the balance of his 
sentence in confinement, following the determi- 
nation that he violated probation, lacked merit 
because incarceration was an available option 
after the finding that defendant violated proba- 
tion. State v. Ballard, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 90 (Tenn. Crim. App. Feb. 
13, 2020). 

Trial court acted well within its discretion in 
revoking defendant’s probation and in ordering 
him to serve the balance of his sentence in the 
Tennessee Department of Correction after de- 
fendant admitted to violating the terms of pro- 
bation, was given an opportunity to complete a 
rehabilitation program, was dismissed from 
two rehabilitation centers for failure to comply 
with the centers’ rules. State v. Smith, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 96 
(Tenn. Crim. App. Feb. 18, 2020). 

When defendant acknowledged that defen- 
dant had violated the terms of defendant’s 
probation at the revocation hearing, the trial 
court did not abuse its discretion by revoking 
defendant’s probation and by choosing that 
defendant serve the balance of defendant’s sen- 
tence in confinement from among the options 
available after the court found that defendant 
had violated the terms of defendant’s proba- 
tion. State v. Felices, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 610 (Tenn. Crim. App. Sept. 
17, 2020). 

Trial court’s ordering defendant serve defen- 
dant’s original sentence in confinement upon 
revocation of defendant’s probation was appro- 
priate because, before imposing confinement, 
the court considered defendant’s criminal his- 
tory, defendant’s underlying conviction for rob- 
bery, the robbery victim’s impact statement, 
and defendant’s amenability to continued pro- 
bation. State v. Fulton, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 656 (Tenn. Crim. App. 
Oct. 6, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
him to serve the balance of his sentence in 
confinement because, at the revocation hear- 
ing, defendant admitted that he had violated 
the terms of his probation; it was within the 
trial court’s authority to order defendant to 
serve his original sentence upon revoking his 
probation; and an accused, already on proba- 
tion, was not entitled to a second grant of 
probation or another form of alternative sen- 
tencing. State v. Bunch, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 77 (Tenn. Crim. App. 
Mar. 4, 2021). 


7. Revocation Warrant After Original 
Term Would Have Expired. 

Defendant’s probation in two cases had al- 

ready expired by the time of the probation 
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violation warrants at issue in the current case; 
because when a defendant successfully com- 
pleted a probationary sentence, the trial court 
was without authority to revoke probation and 
order service of the original sentence, the trial 
court’s revocation orders related to the two 
cases were reversed. State v. Myatt, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 34 (Tenn. 
Crim. App. Jan. 24, 2020). 


8. Revocation Proper. 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective 10-year sentence in confinement 
because the appellate record did not contain 
evidence related to his ineffective assistance 
claims, defendant admitted at the revocation 
hearing that he violated the conditions of his 
release, and the court had the authority to 
order him to serve the remainder of his sen- 
tence in confinement. State v. McAdoo, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. June 25, 2019). 

Trial court did not abuse its discretion in 
revoking a probationer’s probation and in or- 
dering the probationer to serve the probation- 
er’s original sentence in confinement because 
the trial court was presented with sufficient 
evidence to find that the probationer was in 
violation of the terms of the probationer’s pro- 
bation by committing the theft of a vehicle. 
Furthermore, the probationer’s willingness to 
commit a crime so soon after being released on 
probation revealed that the probationer was a 
poor candidate for rehabilitation. State v. Cook, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. July 16, 2019). 

Shooting victim’s testimony that defendant 
shot her causing her paralysis and evidence 
defendant continued to violate the terms of his 
probation despite prior attempts to bring defen- 
dant into compliance through periods of incar- 
ceration was sufficient to support the determi- 
nation that defendant violated the terms of his 
probation and the imposition of the 16-year 
sentence. State v. Lindsey, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Aug. 16, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and sentencing 
him to confinement because he stipulated that 
he had violated the conditions of his probation; 
and, although the trial court considered renew- 
ing defendant’s probation, in its discretion, it 
opted to order him to serve the sentence in 
confinement. State v. Mason, — 8.W.3d —, 2019 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
Aug. 23, 2019). 

Circuit court properly revoked defendant’s 
probation and ordered him to serve his original 
five-year sentence in confinement because the 
record contained sufficient evidence to sustain 
the trial court’s revocation order inasmuch as 
the terms of probation required, in part, that 
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~ defendant to report to his probation officer and 


to follow all instructions given by his probation 
officer, and defendant stipulated to the fact that 
he failed to report to his probation officer upon 
his release from jail and failed to appear at his 
initial intake meetings. State v. Ogle, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 599 (Tenn. 
Crim. App. Sept. 24, 2019). 

Defendant acknowledged at the probation 
revocation hearing that after being placed on 
probation in Tennessee, he pleaded guilty in 
New York to attempted second degree robbery, 
a felony, and the trial court noted that the 
conviction resulted from a violent offense, such 
that defendant failed to show that he was 
entitled to relief from the revocation of his 
probation. Kemp v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 648 (Tenn. Crim. App. 
Oct. 11, 2019). 

Trial court properly revoked defendant’s pro- 
bation, ordering him to serve the balance of his 
sentence in confinement, because defendant’s 
probation required that he report all arrests 
and new charges to his probation officer, he 
admitted that he did not do so, it was defen- 
dant’s third violation of his probation for this 
sentence, and he had previously been confined 
for increasing durations in the previous two 
violations. State v. Kilgore, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 73 (Tenn. Crim. App. 
Feb. 6, 2020). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve his original 
four-year sentence in confinement because, in- 
ter alia, defendant admitted to having a drug 
problem, the trial court expressed concern that 
he had no plan about where he was going to live 
or do, and previous attempts at rehabilitation 
had been unsuccessful. State v. Cook, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 76 (Tenn. 
Crim. App. Feb. 7, 2020). 

Trial court did not err in revoking defen- 
dant’s probation for his conviction for attempt 
to commit second degree murder and ordering 
him to serve the remainder of his 10-year 
sentence in confinement because defendant ad- 
mitted he violated the conditions of his release 
by engaging in criminal conduct, which re- 
sulted in two convictions during his 10-year 
sentence; and, once defendant’s probation was 
revoked, the trial court had the authority to 
order defendant to serve the remainder of his 
sentence in confinement. State v. Pryor, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Feb. 11, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve defendant’s sentence be- 
cause defendant violated the terms of probation 
by testing positive for cocaine, failing to report 
to his probation officer, and failing to commu- 
nicate with and participate in a required proj- 
ect. The trial court noted that defendant had 
been given a previous reprieve following a pro- 
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bation violation and had no confidence that 
defendant would comply with the terms of 
probation if given a further reprieve. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
404 (Tenn. July 23, 2020). 

Trial court acted within its discretion when it 
revoked defendant’s probation and ordered him 
to serve the balance of his sentence in confine- 
ment after, having given him abundant oppor- 
tunities to succeed, defendant admitted to re- 
peated violations of probation. State v. Freeny, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. Apr. 28, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and ordered 
his original sentence into execution; the trial 
court found that defendant had committed a 
felony while on probation and he admitted to 
using controlled substances while on probation, 
plus the trial court found that defendant’s prior 
attempts at community-based mental health 
treatments were unsuccessful. The trial court 
retained discretionary authority to order defen- 
dant to serve his sentence in incarceration. 
State v. Covington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 354 (Tenn. Crim. App. May 
20, 2020). 

Any error by the trial court in relying upon 
hearsay evidence regarding defendant’s dis- 
charge from the mental health court program 
was not fatal to the trial court’s decision to 
revoke his probation; the record was clear that 
the trial court did not rely on the report and 
instead primarily relied on the fact that defen- 
dant had committed a felony while on proba- 
tion, and only one basis for revocation was 
necessary. State v. Covington, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 354 (Tenn. Crim. 
App. May 20, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
defendant to serve defendant’s original sen- 
tence in confinement because there was suffi- 
cient evidence that defendant violated the 
terms of defendant’s probation as defendant 
stipulated to and testified to using metham- 
phetamine, amphetamine, and cocaine while 
serving defendant’s sentence as a result of 
defendant’s first violation of probation, which 
resulted in a positive drug screen upon defen- 
dant’s release from jail. State v. Terry, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. June 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 577 (Tenn. Oct. 
8, 2020). 

Trial court properly revoked defendant’s su- 
pervised probation and ordered her to serve the 
remainder of her sentence incarcerated because 
she conceded to violating her probation terms, 
and an accused, already on probation, was not 
entitled to a second grant of probation or an- 
other form of alternative sentencing. State v. 
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Eads, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 407 (Tenn. Crim. App. June 15, 2020). 

Trial court properly revoked defendant’s pro- 
bation and judicial diversion because defen- 
dant’s action of pulling his vehicle in front of 
the victim’s car, which forced the victim to stop 
and prevented his escape, showed that he knew 
his passengers were planning to rob the victim. 
State v. Reynolds, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
19, 2020). 

There was substantial evidence to support 
the trial court’s finding that defendant violated 
the conditions of his probation and thus the 
trial court did not abuse its discretion by revok- 
ing his probation and ordering him to serve his 
sentence; an officer testified that defendant was 
arrested for possession of a Schedule II sub- 
stance for resale, and the rules of his probation 
prohibited him from using drugs and/or getting 
arrested, plus the trial court noted a prior 
violation that had formed the basis of the 
partial revocation a few months prior. State v. 
Young, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. July 7, 2020). 

Trial court properly revoked defendant’s pro- 
bation and ordered her to serve the balance of 
her effective 10-year sentence in confinement 
because defendant was not denied due process 
where defendant did not deny that she violated 
her probation, the trial court did not prohibit 
defense counsel or defendant from arguing 
mitigation, the trial court has been more than 
patient with defendant—it was defendant’s 
fourth probation violation. State v. Daniels, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 484 
(Tenn. Crim. App. July 16, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and ordered 
her original sentence into execution, where the 
trial court found that defendant failed a drug 
test, failed to report'to her probation officer, and 
failed to complete a day reporting center pro- 
gram while on probation. Defendant also ad- 
mitted that she violated probation by using 
drugs, which alone was substantial evidence to 
support the trial court’s revocation of proba- 
tion. State v. Thompson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 541 (Tenn. Crim. App. 
Aug. 3, 2020). 

There was sufficient evidence to establish by 
a preponderance of the evidence that defendant 
violated the terms of his probation, including 
testimony from a detective supporting the trial 
court’s finding that defendant sold cocaine to a 
criminal informant. And the fact that the 
weapon was found in a safe within defendant’s 
bedroom and defendant had a key to that safe, 
allowed the trial court to determine that defen- 
dant constructively possessed the weapon. 
State v. Meriweather, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 544 (Tenn. Crim. App. Aug. 
6, 2020). 
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Trial court did not abuse its discretion by _ 


revoking defendant’s probation and ordering 
him to serve his original three-year sentence in 
confinement because the record indicated that 
defendant failed to report to his probation offi- 
cer, tested positive for marijuana, and failed to 
complete any community service hours. Defen- 
dant admitted to each of the violations at the 
revocation hearing. State v. Taylor, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 586 (Tenn. 
Crim. App. Aug. 27, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation because the 
court found that defendant violated the terms 
of defendant’s probation in that an incident 
report showed that defendant was arrested 
while on probation for aggravated assault, a 
police officer detailed the facts leading to defen- 
dant’s arrest, defendant admitted to wrestling 
with the victim in a domestic dispute, and the 
victim suffered injuries. State v. Fulton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Oct. 6, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
him to serve the balance of his sentence in 
confinement. The trial court’s oral findings 
showed that it initially imposed an alternative 
sentence of split confinement and that defen- 
dant violated the terms of his probation after 
his release from confinement. State v. Bowery, 
— $.W.3d —, 2020 Tenn. Crim. App. LEXIS 660 
(Tenn. Crim. App. Oct. 8, 2020). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his sentence because defendant failed to 
report for his probation appointments, was not 
living at his last known address, and was 
serving a separate probation violation for his 
failure to appear, exhibiting a pattern of diffi- 
culty with compliance. State v. Davis, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 681 (Tenn. 
Crim. App. Oct. 16, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant admitted he had violated the conditions of 
his release by obtaining new criminal charges 
for drug possession and by failing to report to 
his probation officer; once the trial court re- 
voked defendant’s probation, it had the author- 
ity to order defendant to serve his sentence in 
confinement. State v. Richens, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 704 (Tenn. Crim. 
App. Oct. 30, 2020). 

Trial court did not abuse its discretion in 
finding by a preponderance of the evidence that 
defendant violated the conditions of probation 
and revoking his probation and to causing 
defendant to commence the execution of the 
judgment as originally entered, as the evidence 
showed that defendant was arrested and that 
he had been inconsistent in reporting to his 
probation officer, who could not find him. State 
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v. Person, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 751 (Tenn. Crim. App. Nov. 25, 2020). 

Trial court did not violate due process prin- 
ciples by revoking defendant’s probation on a 
basis not alleged in the violation warrant, as 
the trial court did not base its decision solely 
upon defendant’s taking and refusing to return 
the victim’s keys but found that defendant 
violated the terms his probation by behaving in 
an assaultive, abusive, threatening, and intimi- 
dating manner toward the victim when he 
struck the victim. State v. Morgan, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 28 (Tenn. 
Crim. App. Jan. 20, 2021). 

Preponderance of the evidence supported the 
trial court’s finding that defendant violated 
probation by altering her pay stubs to created 
federal income tax withholdings that the com- 
pany forwarded to the IRS on her behalf and 
crediting herself for payments toward a per- 
sonal loan made to her by her employer that 
she had not made in violation of T.C.A. § 39- 
14-103(a). State v. Jewell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 85 (Tenn. Crim. App. 
Mar. 11, 2021). 


9. Revocation Improper. 

Defendant contended that counsel at the pro- 
bation revocation hearing was ineffective, but 
as one could not attack the effectiveness of 
counsel at a probation revocation hearing even 
in a post-conviction proceeding, defendant was 
not entitled to relief on this basis. Kemp v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 648 (Tenn. Crim. App. Oct. 11, 2019). 

In order to preserve the public’s confidence in 
judicial neutrality, the judgment had to be 
reversed, and the case remanded for a new 
probation revocation hearing before a different 
trial judge, because the trial court performed 
an independent internet search of the facts; the 
trial court’s finding that it did not have the 
jurisdiction to hear a motion to reconsider after 
defendant was transferred to the department of 
correction was erroneous and deprived defen- 
dant of the ability to seek relief. State v. Mur- 
phy, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 679 (Tenn. Crim. App. Oct. 23, 2019). 


12. Continuance. 

Trial court did not abuse its discretion in 
revoking probation by denying a probationer’s 
request for a continuance—until the disposition 
of new pending criminal charges against the 
probationer—because the probationer’s right to 
due process was not violated. State v. Cook, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. July 16, 2019). 


13. Confinement. 

Trial court did not abuse its discretion when 
it ordered defendant to serve her original ten- 
year sentence, as the proof at the probation 
revocation hearing showed that defendant, 
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while on probation, committed a second theft —, 2021 Tenn. Crim. App. LEXIS 85 (Tenn. 
from her employer which was almost identical Crim. App. Mar. 11, 2021). 
to the one in this case. State v. Jewell, —S.W.3d 


40-35-311. Procedure to revoke suspension of sentence or probation — 
Technical violations — Use of validated risk and needs 
assessment. 


(a) Whenever it comes to the attention of the trial judge that any defendant 
who has been released upon suspension of sentence has been guilty of any 
breach of the laws of this state or has violated the conditions of probation, the 
trial judge shall have the power to cause to be issued under the trial judge’s 
hand a warrant for the arrest of the defendant as in any other criminal case. 
Regardless of whether the defendant is on probation for a misdemeanor or 
felony or whether the warrant is issued by a general sessions court judge or the 
judge of a court of record, the warrant may be executed by a probation officer 
or any peace officer of the county in which the probationer is found. 

(b) Whenever any person is arrested for the violation of probation and 
suspension of sentence, the trial judge granting the probation and suspension 
of sentence, the trial judge’s successor, or any judge of equal jurisdiction who 
is requested by the granting trial judge to do so shall, at the earliest practicable 
time, inquire into the charges and determine whether or not a violation has 
occurred and, at the inquiry, the defendant must be present and is entitled to 
be represented by counsel and has the right to introduce testimony in the 
defendant’s behalf. 

(c)(1) A laboratory report regarding a defendant’s drug test may be admis- 

sible in probation revocation proceedings, even though the laboratory 

technician who performed the test is not present to testify, when accompa- 
nied by an affidavit containing at least the following information: 
(A) The identity of the certifying technician; 
(B) A statement of qualifications from the certifying technician; 
(C) A specific description of the testing methodology; 
(D) A statement that the method of testing was the most accurate test 
for this particular drug; | 
(E) A certification that the test results were reliable and accurate; 
(F) A declaration that all established procedures and protocols were 
followed; and 
(G) A statement of acknowledgment that submission of false informa- 
tion in the affidavit may subject the affiant to prosecution for the criminal 

offense of perjury pursuant to § 39-16-702. 

(2) Notwithstanding subdivision (c)(1), the judge shall, upon seasonable 
objection and for good cause shown, require that the laboratory technician 
appear and testify at the probation revocation hearing. 

(3) If the state intends to introduce a laboratory report and affidavit in 
lieu of the live testimony of the laboratory technician as authorized by this 
subsection (c), it shall provide the defendant or the defendant’s attorney, if 
known, with a copy of the report and affidavit at least five (5) days prior to 
the revocation hearing. 

(d)(1) The trial judge may enter judgment upon the question of the charges 

as the trial judge may deem right and proper under the evidence adduced 
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before the trial judge. 

(2) Notwithstanding subdivision (d)(1), the trial judge shall not revoke 
probation, whether temporarily under subdivision (e)(1) or otherwise, based 
upon one (1) instance of technical violation or violations. 

(3) As used in this subsection (d), “technical violation” means an act that 
violates the terms or conditions of probation but does not constitute a new 
felony, new class A misdemeanor, zero tolerance violation as defined by the 
department of correction community supervision sanction matrix, or ab- 
sconding. 

(e)(1) If the trial judge revokes a defendant’s probation and suspension of 

sentence after finding, by a preponderance of the evidence, that the defen- 

dant engaged in conduct that is a second or subsequent instance of a 

technical violation pursuant to subdivision (d)(2), then the trial judge may 

temporarily revoke the probation and suspension of sentence by an order 
duly entered upon the minutes of the court, and: 
(A) Impose a term of incarceration not to exceed: 
(i) Fifteen (15) days for a first revocation; 
(ii) Thirty (30) days for a second revocation; 
(iii) Ninety (90) days for a third revocation; or 
(iv) The remainder of the sentence for a fourth or subsequent revo- 
cation; or 
(B) Resentence the defendant for the remainder of the unexpired term 

to a sentence of probation that includes the condition of participating in a 

community-based alternative to incarceration as provided in § 40-35- 

104(c)(9); provided, that the violation of probation and suspension is a 

technical violation and does not involve the commission of a new offense. 

(2) If the trial judge revokes a defendant’s probation and suspension of 
sentence after finding, by a preponderance of the evidence, that the defen- 
dant has committed a new felony, new Class A misdemeanor, zero tolerance 
violation as defined by the department of correction community supervision 
sanction matrix, or absconding, then the trial judge may revoke the 
probation and suspension of sentence by an order duly entered upon the 
minutes of the court, and cause the defendant to commence the execution of 
the judgment as originally entered, which may be reduced by an amount of 
time not to exceed the amount of time the defendant has successfully served 
on probation and suspension of sentence prior to the violation. 

(3) If the trial judge revokes a defendant’s probation and suspension of 
sentence, then the defendant has the right to appeal. 

(4) If a person is serving two (2) or more concurrent probationary 
sentences and the person’s probation is revoked on one (1) probationary 
sentence, then the person must receive credit for the time served as a result 
of that probation revocation against any other concurrent probationary 
sentence that is subsequently revoked in any jurisdiction in this state. 

(f) The court may consider the results of an offender’s validated risk and 
needs assessment in determining the appropriate disposition of the probation 
violation charge and may request an updated validated risk and needs 
assessment be performed. 
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History. 

Acts 1989, ch. 591, § 6; 1995, ch. 51, § 1; 
1997, ch. 506, § 1; 1998, ch. 1065, § 1; 2009, ch. 
203, § 3; 2016, ch. 906, § 11; 2021, ch. 409, 
§§ 24.25; 2021, ch, 541,.$ud. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 

The 2021 amendment by ch. 409, added (d)(2) 
and (d)(3); and rewrote (e) which read: “(e)(1) If 
the trial judge finds that the defendant has 
violated the conditions of probation and sus- 
pension by a preponderance of the evidence, the 
trial judge shall have the right by order duly 
entered upon the minutes of the court to revoke 
the probation and suspension of sentence, and: 
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“(A) Cause the defendant to commence the 
execution of the judgment as originally entered, 
or otherwise, in accordance with § 40-35-310; 
or 

“(B) Resentence the defendant for the re- 
mainder of the unexpired term to any commu- 
nity-based alternative to incarceration autho- 
rized by chapter 36 of this title; provided, that 
the violation of probation and suspension is a | 
technical one and does not involve the commis- 
sion of a new offense.” | 

The 2021 amendment by ch. 541, added 
(e)(4). 


Effective Dates. 
Acts 2021, ch. 409, § 27, July 1, 2021. 
Acts 2021, ch. 541, § 2. July 1, 2021. 


Law Reviews. 
Wealth-Based Penal Disenfranchisement, 72 
Vand. L. Rev. 55 (January 2019). 


NOTES TO DECISIONS 


ANALYSIS 


4, Conduct of Proceedings. 

6. Discretion of Court. 

9. Revocation Proper. 

10. —Proof of Violation. 

11. Revocation Improper. 

12. Reinstatement of Sentence. 


4. Conduct of Proceedings. 

Trial court did not abuse its discretion in 
revoking probation by denying a probationer’s 
request for a continuance—until the disposition 
of new pending criminal charges against the 
probationer—because the probationer’s right to 
due process was not violated. State v. Cook, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. July 16, 2019). 


6. Discretion of Court. 

Trial court did not abuse its discretion when 
it ordered defendant to serve one year before 
returning to supervised probation for the re- 
mainder of defendant’s sentence because the 
court found that defendant had violated defen- 
dant’s probation. Defendant failed to report for 
a probation appointment, moved without pro- 
viding the new address to a probation officer, 
failed to seek or obtain employment, failed to 
pay court-ordered payments, failed to take an 
alcohol and drug assessment, and had multiple 
prior violations of probation sentences. State v. 
Paul, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 653 (Tenn. Crim. App. Oct. 15, 2019). 

Because the court of criminal appeals con- 
cluded that the record supported the trial 
court’s finding that defendant violated the con- 
ditions of his probation, it hkewise concluded 
that the trial court did not abuse its discretion 
by revoking defendant’s probation, which was 


agreed upon by the parties. State v. Swann, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 716 
(Tenn. Crim. App. Nov. 8, 2019). 

Trial court did not abuse its discretion in 
ordering confinement for defendant’s sentence 
upon revocation of his probation because there 
was evidence to support this decision and it was 
within the trial court’s authority; defendant 
had multiple instances of probation violations, 
and while defendant was entitled to have the 
trial court consider enhanced probation in light 
of defendant’s history of issues with substance 
abuse and PTSD, the trial court was within its 
discretion to determine the appropriate dispo- 
sition. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 738 (Tenn. Crim. App. 
Nov. 15, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 199 (Tenn. Mar. 26, 2020). 

Trial court did not abuse its discretion in 
finding that defendant violated the conditions 
of defendant’s community corrections sentence 
and in ordering defendant to serve the remain- 
der of defendant’s sentence in confinement be- 
cause defendant failed to report to defendant’s 
case officer as ordered, failed to pay fines and 
costs, and failed two separate drug screenings. 
State v. Phillips, —S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 67 (Tenn. Crim. App. Feb. 5, 2020). 

In a case in which defendant appealed from 
the revocation of his community corrections 
sentence, the court of criminal appeals con- 
cluded the trial court did not abuse its discre- 
tion in ordering defendant to serve the balance 
of his sentence in confinement. Defendant ad- 
mitted that he “shot dope” and failed to report 
while on a community corrections sentence. 
State v. Mason, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 153 (Tenn. Crim. App. Feb. 28, 
2020). 

Trial court was not required to obtain the 
validated risk and needs assessment after de- 
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fendant made the trial court aware that his ~ entitled to relief from the revocation of his 


failure to comply with the terms of probation 
was due to his emotional and drug problems 
because the decision to consider the assess- 
ment, as well as the decision to request an 
updated assessment, was discretionary. State v. 
Bunch, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Mar. 4, 2021). 


9. Revocation Proper. 

Defendant’s probation was properly revoked 
and the trial court did not err in ordering her to 
serve her sentence in confinement because the 
first officer testified that defendant used abu- 
sive, threatening, or intimidating behavior and 
that defendant left without receiving permis- 
sion from the second officer; and defendant 
admitted that she did not receive permission 
from the second officer to leave before the drug 
screening was complete. State v. Silcox, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 509 
(Tenn. Crim. App. Aug. 22, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and sentencing 
him to confinement because he stipulated that 
he had violated the conditions of his probation; 
and, although the trial court considered renew- 
ing defendant’s probation, in its discretion, it 
opted to order him to serve the sentence in 
confinement. State v. Mason, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
Aug. 23, 2019). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement. The record 
reflected that defendant admitted using heroin 
and failing to report to his community correc- 
tions officer. State v. Caldwell, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 586 (Tenn. Crim. 
App. Sept. 19, 2019). 

Trial court did not abuse its discretion in 
finding defendant violated the terms of her 
community corrections sentence as she ab- 
sconded from the halfway house, and she ad- 
mitted to violating the terms of her community 
corrections sentence; however, the trial court 
erred in increasing defendant’s sentence from 
five years, six months to eight years because 
the trial court did not conduct a sentencing 
hearing pursuant to the principles of the Sen- 
tencing Reform Act, and did not state on the 
record specific findings of fact upon which ap- 
plication of the sentencing principles was 
based. State v. Frye, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Oct. 3, 
2019). 

Defendant acknowledged at the probation 
revocation hearing that after being placed on 
probation in Tennessee, he pleaded guilty in 
New York to attempted second degree robbery, 
a felony, and the trial court noted that the 
conviction resulted from a violent offense, such 
that defendant failed to show that he was 


probation. Kemp v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 648 (Tenn. Crim. App. 
Oct. 11, 2019). 

Trial court did not err in revoking defen- 
dant’s probation for his conviction for attempt 
to commit second degree murder and ordering 
him to serve the remainder of his 10-year 
sentence in confinement because defendant ad- 
mitted he violated the conditions of his release 
by engaging in criminal conduct, which re- 
sulted in two convictions during his 10-year 
sentence; and, once defendant’s probation was 
revoked, the trial court had the authority to 
order defendant to serve the remainder of his 
sentence in confinement. State v. Pryor, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Feb. 11, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve defendant’s sentence be- 
cause defendant violated the terms of probation 
by testing positive for cocaine, failing to report 
to his probation officer, and failing to commu- 
nicate with and participate in a required proj- 
ect. The trial court noted that defendant had 
been given a previous reprieve following a pro- 
bation violation and had no confidence that 
defendant would comply with the terms of 
probation if given a further reprieve. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Mar. 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
404 (Tenn. July 28, 2020). 

Trial court acted within its discretion when it 
revoked defendant’s probation and ordered him 
to serve the balance of his sentence in confine- 
ment after, having given him abundant oppor- 
tunities to succeed, defendant admitted to re- 
peated violations of probation. State v. Freeny, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. Apr. 28, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and ordered 
his original sentence into execution; the trial 
court found that defendant had committed a 
felony while on probation and he admitted to 
using controlled substances while on probation, 
plus the trial court found that defendant’s prior 
attempts at community-based mental health 
treatments were unsuccessful. The trial court 
retained discretionary authority to order defen- 
dant to serve his sentence in incarceration. 
State v. Covington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 354 (Tenn. Crim. App. May 
20, 2020). 

Trial court properly revoked defendant’s pro- 
bation and reinstated the remainder of his 
sentence in confinement because defendant 
conceded that he violated the terms of his 
probation—pleading guilty to multiple crimes 
and failing to pay the required restitution—and 
defendant failed to provide supplemental medi- 
cal records or affidavits regarding his alleged 
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cancer. State v. Ginther, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
May 21, 2020). 

Trial court properly revoked defendant’s pro- 
bation and judicial diversion because defen- 
dant’s action of pulling his vehicle in front of 
the victim’s car, which forced the victim to stop 
and prevented his escape, showed that he knew 
his passengers were planning to rob the victim. 
State v. Reynolds, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
19, 2020). , 

There was substantial evidence to support 
the trial court’s finding that defendant violated 
the conditions of his probation and thus the 
trial court did not abuse its discretion by revok- 
ing his probation and ordering him to serve his 
sentence; an officer testified that defendant was 
arrested for possession of a Schedule II sub- 
stance for resale, and the rules of his probation 
prohibited him from using drugs and/or getting 
arrested, plus the trial court noted a prior 
violation that had formed the basis of the 
partial revocation a few months prior. State v. 
Young, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. July 7, 2020). 

Trial court properly revoked defendant’s pro- 
bation and ordered her to serve the balance of 
her effective 10-year sentence in confinement 
because defendant was not denied due process 
where defendant did not deny that she violated 
her probation, the trial court did not prohibit 
defense counsel or defendant from arguing 
mitigation, the trial court has been more than 
patient with defendant—it was defendant’s 
fourth probation violation. State v. Daniels, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 484 
(Tenn. Crim. App. July 16, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and ordered 
her original sentence into execution, where the 
trial court found that defendant failed a drug 
test, failed to report to her probation officer, and 
failed to complete a day reporting center pro- 
gram while on probation. Defendant also ad- 
mitted that she violated probation by using 
drugs, which alone was substantial evidence to 
support the trial court’s revocation of proba- 
tion. State v. Thompson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 541 (Tenn. Crim. App. 
Aug. 3, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
him to serve the balance of his sentence in 
confinement. The trial court’s oral findings 
showed that it initially imposed an alternative 
sentence of split confinement and that defen- 
dant violated the terms of his probation after 
his release from confinement. State v. Bowery, 
— S.W.3d —, 2020 Tenn. Crim. App. LEXIS 660 
(Tenn. Crim. App. Oct. 8, 2020). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his sentence because defendant failed to 
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report for his probation appointments, was not 
living at his last known address, and was 
serving a separate probation violation for his 
failure to appear, exhibiting a pattern of diffi- 
culty with compliance. State v. Davis, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 681 (Tenn. 
Crim. App. Oct. 16, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because defen- 
dant admitted he had violated the conditions of 
his release by obtaining new criminal charges 
for drug possession and by failing to report to 
his probation officer; once the trial court re- 
voked defendant’s probation, it had the author- 
ity to order defendant to serve his sentence in 
confinement. State v. Richens, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 704 (Tenn. Crim. 
App. Oct. 30, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement because the 
record contained overwhelming evidence that 
he had violated the conditions of his community 
corrections sentence, as he tested positive for 
THC, failed to make weekly meetings, failed to 
be at home when checked upon, and committed 
the offense of DUI. State v. Gwaltney, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 718 (Tenn. 
Crim. App. Nov. 10, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
him to serve the balance of his sentence in 
confinement because, at the revocation hear- 
ing, defendant admitted that he had violated 
the terms of his probation; it was within the 
trial court’s authority to order defendant to 
serve his original sentence upon revoking his 
probation; and an accused, already on proba- 
tion, was not entitled to a second grant of 
probation or another form of alternative sen- 
tencing. State v. Bunch, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 77 (Tenn. Crim. App. 
Mar. 4, 2021). 

Because of defendant’s history of noncompli- 
ance with the rules and conditions of the drug 
court program, the drug court did not abuse its 
discretion in removing defendant from the drug 
court program and the trial court did not abuse 
its discretion in affirming the removal and 
ordering defendant’s sentences into execution. 
Defendant had a forbidden contact with a co- 
defendant, missed curfew at a sober living 
facility, and fled to Georgia for months until 
defendant was arrested and returned to Ten- 
nessee. State v. Roy, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 155 (Tenn. Crim. App. Apr. 
16, 2021). 


10. —Proof of Violation. 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
defendant’s sentence into execution because it 
was established by a preponderance of the 
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_ evidence—through the testimony of defen- 
dant’s then probation officer, court records, and 
defendant’s admission to never reporting to 
defendant’s original probation officer—that for 
a period of time defendant failed to report to 
defendant’s probation officer and failed to make 
any payments toward defendant’s court costs. 
State v. Wilson, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 356 (Tenn. Crim. App. June 21, 
2019). 

Trial court properly revoked defendant’s pro- 
bation and ordered him to serve the remainder 
of his effective 10-year sentence in confinement 
because the appellate record did not contain 
evidence related to his ineffective assistance 
claims, defendant admitted at the revocation 
hearing that he violated the conditions of his 
release, and the court had the authority to 
order him to serve the remainder of his sen- 
tence in confinement. State v. McAdoo, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. June 25, 2019). 

Trial court did not abuse its discretion in 
revoking a probationer’s probation and in or- 
dering the probationer to serve the probation- 
er’s original sentence in confinement because 
the trial court was presented with sufficient 
evidence to find that the probationer was in 
violation of the terms of the probationer’s pro- 
bation by committing the theft of a vehicle. 
Furthermore, the probationer’s willingness to 
commit a crime so soon after being released on 
probation revealed that the probationer was a 
poor candidate for rehabilitation. State v. Cook, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 433 
(Tenn. Crim. App. July 16, 2019). 

Evidence supported the trial court’s finding 
that defendant violated the conditions of his 
probation, and therefore the trial court did not 
abuse its discretion by revoking his probation, 
because defendant testified that he failed to 
report to his probation officer and conceded that 
his failure to report violated the conditions of 
his release. Because the trial court revoked 
defendant’s probation, it had the authority to 
order defendant to serve the remainder of his 
sentence in confinement. State v. Dadfar, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 566 
(Tenn. Crim. App. Sept. 11, 2019). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
that he serve his four-year sentence in confine- 
ment because defendant admitted that he vio- 
lated the terms of his probation by being absent 
from home or not answering the door during 
each of the weekly curfew checks that occurred 
over six months while defendant was on house 
arrest and did not have his probation officer’s 
permission to leave the house. State v. Murrell, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 722 
(Tenn. Crim. App. Nov. 8, 2019). 

Trial court did not abuse its decision in re- 
voking defendant’s community corrections sen- 
tences and in ordering defendant to serve the 
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balance of the sentence in confinement because 
defendant violated the conditions of the com- 
munity corrections behavior contract, failed to 
complete a mandatory drug program, failed to 
complete classes, did not do her community 
service, and tested positive for drugs numerous 
times. Furthermore, defendant removed defen- 
dant’s house arrest band, absconded, and was 
arrested on new charges. State v. Smith, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 225 
(Tenn. Crim. App. Apr. 7, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the re- 
cord reflected that defendant admitted he vio- 
lated the conditions of his probation by failing 
to report as directed and failing to notify his 
probation officer of his change of address. State 
v. Jerger, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 323 (Tenn. Crim. App. May 7, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
438 (Tenn. July 17, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant's community corrections 
sentence because there was overwhelming evi- 
dence presented during the revocation hearing 
to prove that he violated the conditions of his 
community corrections sentence, as he tested 
positive for numerous drugs numerous times 
and was arrested for possession of crystal 
methamphetamine, he had been given alterna- 
tive sentences and had been admitted to a 
rehabilitation facility numerous times, and by 
his own admission, defendant had been unable 
to comply with multiple opportunities to com- 
plete an alternative sentence. State v. Milam, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim, App. May 12, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and ordering 
defendant to serve defendant’s original sen- 
tence in confinement because there was suffi- 
cient evidence that defendant violated the 
terms of defendant’s probation as defendant 
stipulated to and testified to using metham- 
phetamine, amphetamine, and cocaine while 
serving defendant’s sentence as a result of 
defendant’s first violation of probation, which 
resulted in a positive drug screen upon defen- 
dant’s release from jail. State v. Terry, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. June 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 577 (Tenn. Oct. 
8, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of the sentence 
in confinement as defendant admitted to violat- 
ing the terms of probation and, following re- 
lease after defendant’s first violation, defen- 
dant did not attend a drug treatment program, 
was transient, missed appointments with a 
social worker and the probation officer, and 
failed to appear for admission into a residential 
treatment program. Defendant also tested posi- 
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tive for methamphetamine and marijuana. 
State v. Brennan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. June 
9, 2020). 

There was sufficient evidence to establish by 
a preponderance of the evidence that defendant 
violated the terms of his probation, including 
testimony from a detective supporting the trial 
court’s finding that defendant sold cocaine to a 
criminal informant. And the fact that the 
weapon was found in a safe within defendant’s 
bedroom and defendant had a key to that safe, 
allowed the trial court to determine that defen- 
dant constructively possessed the weapon. 
State v. Meriweather, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 544 (Tenn. Crim. App. Aug. 
6, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
him to serve his original three-year sentence in 
confinement because the record indicated that 
defendant failed to report to his probation offi- 
cer, tested positive for marijuana, and failed to 
complete any community service hours. Defen- 
dant admitted to each of the violations at the 
revocation hearing. State v. Taylor, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 586 (Tenn. 
Crim. App. Aug. 27, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation because the 
court found that defendant violated the terms 
of defendant’s probation in that an incident 
report showed that defendant was arrested 
while on probation for aggravated assault, a 
police officer detailed the facts leading to defen- 
dant’s arrest, defendant admitted to wrestling 
with the victim in a domestic dispute, and the 
victim suffered injuries. State v. Fulton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Oct. 6, 2020). 

Trial court did not abuse its discretion by 
revoking defendant's Community Corrections 
and requiring him to serve his eight-year sen- 
tence in confinement because the evidence 
showed that defendant’s GPS was cut off and 
was found lying beside the road, defendant 
failed to report as instructed, and defendant 
had absconded twice from Community Correc- 
tions. State v. Whitson, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 702 (Tenn. Crim. App. 
Oct. 30, 2020). 

Trial court did not abuse its discretion in 
determining that defendant violated multiple 
conditions of his probation where an officer 
testified that defendant failed to report on 
numerous dates and failed a drug screen, a 
second officer testified that he attempted to 
arrest defendant on an outstanding warrant 
but defendant evaded arrest and when the 
second officer caught up with defendant, he 
found a bag of marijuana and methamphet- 
amine near defendant and drug paraphernalia 
on his person, and a third officer testified that 
he was assaulted by defendant at the jail. State 
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v. Bugg, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 733 (Tenn. Crim. App. Nov. 18, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s probation where defen- 
dant admitted under oath that he engaged in 
further criminal conduct and other evidence 
presented at the hearing clearly established 
that defendant was nude, trespassing in a pub- 
lic place, and engaged in a sexual act for which 
he claimed to have paid proved that he violated 
the conditions of his release. State v. Waite, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 8, 2021). 

Criminal court properly revoked defendant’s 
probation for defendant’s violation of conditions 
of defendant’s probation and ordered defendant 
to serve defendant’s original sentence in con- 
finement because the court found that defen- 
dant engaged in unlawful behavior related to 
defendant’s defrauding a businessman and that 
defendant failed to attend a mandated theft 
cessation class. State v. Simpson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 20 (Tenn. Crim. 
App. Jan. 13, 2021). 


11. Revocation Improper. 

In order to preserve the public’s confidence in 
judicial neutrality, the judgment had to be 
reversed, and the case remanded for a new 
probation revocation hearing before a different 
trial judge, because the trial court performed 
an independent internet search of the facts; the 
trial court’s finding that it did not have the 
jurisdiction to hear a motion to reconsider after 
defendant was transferred to the department of 
correction was erroneous and deprived defen- 
dant of the ability to seek relief. State v. Mur- 
phy, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 679 (Tenn. Crim. App. Oct. 23, 2019). 

Despite the State’s arguments to the con- 
trary, defendant was not remotely afforded a 
probation revocation hearing and did not pres- 
ent any evidence and thus, defendant’s due 
process rights were undoubtedly violated by the 
revocation of his probation. State v. Hernandez, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Oct. 29, 2020). 


12. Reinstatement of Sentence. 

Shooting victim’s testimony that defendant 
shot her causing her paralysis and evidence 
defendant continued to violate the terms of his 
probation despite prior attempts to bring defen- 
dant into compliance through periods of incar- 
ceration was sufficient to support the determi- 
nation that defendant violated the terms of his 
probation and the imposition of the 16-year 
sentence. State v. Lindsey, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Aug. 16, 2019). 

Although the probation violation in this case 
was defendant’s first violation, defendant had a 
history of violating probation. Accordingly, the 
trial court did not err by ordering defendant to 
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serve the balance of his sentence in confine- 
ment State v. Kilgore, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 792 (Tenn. Crim. App. Dec. 
20, 2019). 

Trial court did not abuse its discretion when 
it revoked defendant’s probation and when it 
ordered him to serve his sentence in confine- 
ment because defendant admitted to the proba- 
tion violations; the current violation was defen- 
dant’s fourth probation violation for this 
sentence; and defendant had previously been 
confined for his last violation and, while on 
house arrest, he tested positive for drugs. State 
v. Elrod, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Mar. 6, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and in ordering 
defendant to serve the balance of the sentence 
in confinement as defendant admitted to violat- 
ing the terms of probation and, following re- 
lease after defendant’s first violation, defen- 
dant did not attend a drug treatment program, 
was transient, missed appointments with a 
social worker and the probation officer, and 
failed to appear for admission into a residential 
treatment program. Defendant also tested posi- 
tive for methamphetamine and marijuana. 
State v. Brennan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. June 
9, 2020). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement because the 
trial court considered that defendant had a 
prior reprieve following a violation of the terms 
of community corrections, that he had ab- 
sconded from the program within months of 
being returned to community corrections, that 
he returned to an itinerant lifestyle, and that 
he had continued to commit criminal offenses; 
defendant had a long history of criminal con- 
victions which predated the present offense; 
and, although defendant had made recent prog- 
ress in obtaining housing and disability ben- 
efits, the court saw little prospect of his long- 
term success. State v. Orr, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
July 14, 2020). 

When defendant acknowledged that defen- 
dant had violated the terms of defendant’s 
probation at the revocation hearing, the trial 
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~court did not abuse its discretion by revoking 
defendant’s probation and by choosing that 
defendant serve the balance of defendant’s sen- 
tence in confinement from among the options 
available after the court found that defendant 
had violated the terms of defendant’s proba- 
tion. State v. Felices, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 610 (Tenn. Crim. App. Sept. 
17, 2020). 

Trial court did not err in revoking defen- 
dant’s probation and in requiring him to serve 
his sentence in confinement because, while on 
probation, defendant was charged with aggra- 
vated trespass after illegally entering into a 
family’s residence; defendant conceded on ap- 
peal that the trial court had substantial evi- 
dence to revoke his probation; defendant previ- 
ously violated his probation and then violated 
probation again less than one month after he 
was reinstated to it by being charged with a 
new criminal offense; and defendant failed to 
take his medication, as he assured the court 
that he would. State v. Carter, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 732 (Tenn. Crim. 
App. Nov. 18, 2020). 

Trial court did not err in finding that defen- 
dant violated the terms of her probation, in 
revoking her probation, and in ordering her to 
serve her sentence in confinement because de- 
fendant was alleged to have violated her proba- 
tion by failing several drug screens and by 
failing to report to her probation officer as 
instructed; defendant previously violated her 
probation twice; defendant was not addressing 
her addiction while on an alternative sentence, 
and she could receive help in confinement. The 
trial court’s decision to sentence the Defendant 
to confinement after finding that she violated 
her probation was within its statutory author- 
ity to make. State v. Fletcher, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 91 (Tenn. Crim. 
App. Mar. 15, 2021). 

Trial court did not err in finding that defen- 
dant violated the terms of his probation, in 
revoking his probation, and in ordering him to 
serve his sentence in confinement because he 
informed his probation officer at his report date 
on November 6, 2019, that he did not think he 
would pass a drug screen; and he left the 
probation office without permission before giv- 
ing a required drug screen. State v. Perryman, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 92 
(Tenn. Crim. App. Mar. 15, 2021). 


40-35-313. Probation — Conditions — Discharge and dismissal — 
Expunction from official records — Fee. 


(a)(1)(A) The court may defer further proceedings against a qualified 
defendant and place the defendant on probation upon such reasonable 
conditions as it may require without entering a judgment of guilty and 
with the consent of the qualified defendant. The deferral shall be for a 
period of time not less than the period of the maximum sentence for the 
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misdemeanor with which the person is charged or not more than the 
period of the maximum sentence of the felony with which the person is 
charged. The deferral is conditioned upon the defendant paying an amount 
to be determined by the court of not less than ten dollars ($10.00) nor more 
than thirty-five dollars ($35.00) per month as part payment of expenses 
incurred by the agency, department, program, group or association in 
supervising the defendant, and upon the defendant paying any or all 
additional costs of the defendant’s supervision, counseling or treatment in 
a specified manner, based upon the defendant’s ability to pay. The 
payments shall be made to the clerk of the court in which proceedings 
against the defendant were pending, who shall send the payments to the 
agency, department, program, group or association responsible for the 
supervision of the defendant, unless the defendant is found to be indigent 
and without anticipated future funds with which to make the payment. 
The clerk of the court collecting the payment is permitted to retain five 
percent (5%) of the proceeds collected for the handling and receiving of the 
proceeds as provided in this subdivision (a)(1)(A). 

(B)G) As used in this subsection (a), “qualified defendant” means a 

defendant who: 

(a) Is found guilty of or pleads guilty or nolo contendere to the 
offense for which deferral of further proceedings is sought; 

(b) Is not seeking deferral of further proceedings for any offense 
committed by any elected or appointed person in the executive, 
legislative or judicial branch of the state or any political subdivision of 
the state, which offense was committed in the person’s official capacity 
or involved the duties of the person’s office; 

(c) Is not seeking deferral of further proceedings for a sexual 
offense, a violation of § 39-15-502, § 39-15-508, § 39-15-511, or § 39- 
15-512, driving under the influence of an intoxicant as prohibited by 
§ 55-10-401, vehicular assault under § 39-13-106 prior to service of 
the minimum sentence required by § 39-13-106, or a Class A or B 
felony; , 

(dq) Has not previously been convicted of a felony or a Class A 
misdemeanor for which a sentence of confinement is served; and 

(e) Has not previously been granted judicial diversion under this 
chapter or pretrial diversion. 

(i) As used in subdivision (a)(1)(B)G)(c), “sexual offense” means 
conduct that constitutes: 

(a) Aggravated prostitution, as described in § 39-13-516; 

(6) Aggravated rape, as described in § 39-13-502; 

(c) Aggravated sexual battery, as described in § 39-13-504; 

(dq) Aggravated sexual exploitation of a minor, as described in 
§ 39-17-1004; 

(e) Attempt, as described in § 39-12-101, solicitation, as described 
in § 39-12-102 or conspiracy, as described in § 39-12-103, to commit 
any of the offenses enumerated in this subdivision (a)(1)(B)(Gi); 

() Especially aggravated sexual exploitation of a minor, as de- 
scribed in § 39-17-1005; 
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(g) Rape, as described in § 39-13-503; 

(h) Rape of a child, as described in § 39-13-522; 

(i) Sexual battery by an authority figure, as described in 
§ 39-13-527; 

() Sexual exploitation of a minor, as described in § 39-17-1003; 

(k) Statutory rape by an authority figure, as described in 
§ 39-13-532; 

(l) Incest, as described in § 39-15-302; 

(m) Patronizing prostitution from a person who is younger than 
eighteen (18) years of age or has an intellectual disability, as described 
in § 39-13-514(b)(3); 

(n) Promoting the prostitution of a minor, as described in § 39-13- 
515(c)(1); or 

(o) Continuous sexual abuse of a child, as described in § 39-13-518. 
(iii)(a) As used in this subsection (a), “reasonable conditions” in- 
cludes, but is not limited to, the use of a transdermal monitoring 
device or other alternative monitoring device for all qualified defen- 
dants granted deferral pursuant to this section on or after July 1, 
2014, if the court determines that the defendant’s use of alcohol or 
drugs was a contributing factor in the defendant’s unlawful conduct. 
If the court requires a qualified defendant to use a transdermal 
monitoring device or other alternative monitoring device on or after 
July 1, 2016, as a condition of the defendant’s release, and the court 
determines the defendant is indigent, the court shall order that the 
portion of the costs of the device that the person is unable to pay be 
paid by the electronic monitoring indigency fund, established in 
§ 55-10-419. “Transdermal monitoring device” means any device or 
instrument that is attached to the person, designed to automatically 
test the alcohol or drug content in a person by contact with the 
person’s skin at least once per one-half (12) hour regardless of the 
person’s location, and which detects the presence of alcohol or drugs 
and tampering, obstructing, or removing the device. 

(6) As used in this subsection (a), “reasonable conditions” also 
includes, but is not limited to, the requirement that a qualified 
defendant serve a period or periods of confinement in the local jail or 
workhouse not to exceed a total of thirty (30) days. 

(2) The provisions of this subsection (a) relative to the payment of a 
supervision fee shall not apply to any person subject to chapter 28, part 2 of 
this title. Upon violation of a condition of the probation, the court may enter 
an adjudication of guilt and proceed as otherwise provided. If, during the 
period of probation, the person does not violate any of the conditions of the 
probation, then upon expiration of the period, the court shall discharge the 
person and dismiss the proceedings against the person. Discharge and 
dismissal under this subsection (a) is without court adjudication of guilt, but 
a nonpublic record of the discharge and dismissal is retained by the court 
solely for the purpose of use by the courts in determining whether or not, in 
subsequent proceedings, the person qualifies under this subsection (a) or for 
the limited purposes provided in subsections (b) and (c). The discharge and 
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dismissal shall not be deemed a conviction for purposes of disqualifications 
or disabilities imposed by law upon conviction of a crime or for any other 
purpose, except as provided in subsections (b) and (c). Discharge and 
dismissal under this subsection (a) may occur only once with respect to any 
person. 
(3)(A) No order deferring further proceedings and placing the defendant on 
probation as authorized by this subsection (a) may be entered by the court 
on or after July 1, 1998, unless there is attached to it a certificate from the 
Tennessee bureau of investigation stating that the defendant does not 
have a prior felony or Class A misdemeanor conviction. No order deferring 
further proceedings and placing the defendant on probation as authorized 
by this subsection (a) may be entered by the court if the defendant was 
charged with a violation of a criminal statute the elements of which 
constitute abuse, neglect or misappropriation of the property of a vulner- 
able person as defined in § 68-11-1002 on or after July 1, 2004, and prior 
to July 1, 2018, or charged with a violation of § 39-15-507 on or after 
January 1, 2019, or § 39-15-510 on or after July 1, 2019, unless the order 
contains a provision that the defendant agrees without contest or any 
further notice or hearing that the defendant’s name shall be permanently 
placed on the registry governed by § 68-11-1003 a copy of which shall be 
forwarded to the department of health. 

(B) The certificate provided by the bureau pursuant to subdivision 
(a)(3)(A) is only a certification that according to its expunged criminal 
offender and pretrial diversion database the defendant is not disqualified 
from deferral and probation under this section by virtue of a prior felony 
or Class A misdemeanor conviction. The certificate is not a certification 
that the defendant is eligible for the deferral and probation, and it shall 
continue to be the duty of the district attorney general, and judge to make 
sufficient inquiry into the defendant’s background to determine eligibility. 

(b) Upon the dismissal of the person and discharge of the proceedings 
against the person under subsection (a), the person may apply to the court for 
an order to expunge from all official records, other than the nonpublic records 
to be retained by the court under subsection (a) and the public records that are 
defined in § 40-32-101(b), all recordation relating to the person’s arrest, 
indictment or information, trial, finding of guilty and dismissal and discharge 
pursuant to this section; provided, that no records of a person who is dismissed 
from probation and whose proceedings are discharged pursuant to this section 
shall be expunged if the offense for which deferral and probation was granted 
was a sexual offense as defined by § 40-39-202. Each application shall contain 
a notation by the clerk evidencing that all court costs are paid in full, prior to 
the entry of an order of expunction. If the court determines, after hearing, that 
the person was dismissed and the proceedings against the person discharged, 
it shall enter the order. The effect of the order is to restore the person, in the 
contemplation of the law, to the status the person occupied before the arrest or 
indictment or information. No person as to whom the order has been entered 
shall be held thereafter under any provision of any law to be guilty of perjury 
or otherwise giving a false statement by reason of the person’s failures to recite 
or acknowledge the arrest, or indictment or information, or trial in response to 
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any inquiry made of the person for any purpose, except when the person who 
has been availed of the privileges of expunction then assumes the role of 
plaintiff in a civil action based upon the same transaction or occurrence as the 
expunged criminal record. In that limited situation, notwithstanding this 
section or § 40-32-101(a)(3)-(c)(3) to the contrary, the nonpublic records are 
admissible for the following purposes: 
(1) Aplea of guilty is admissible into evidence in the civil trial as a judicial 
admission; and 
(2) Averdict of guilty by a judge or jury is admissible into evidence in the 
civil trial as either a public record or is admissible to impeach the truthful- 
ness of the plaintiff. In addition, the nonpublic records retained by the court, 
as provided in subsection (a), shall constitute the official record of conviction 
and are subject to the subpoena power of the courts of civil jurisdiction. 

(c) Notwithstanding this section or § 40-32-101(a)(3)-(c)(3) to the contrary, a 
plea of guilty or a verdict of guilty by a judge or jury for a criminal felony 
offense involving an act of terrorism or any other felony offense involving 
violence, coercion, dishonesty or the disruption of the operations of a state or 
local government is admissible into evidence in a civil action for the purpose of 
impeaching the truthfulness, veracity or credibility of a witness if the plea or 
verdict occurred within ten (10) years of the date the evidence is sought to be 
admitted and the witness is a party to the civil action. The plea or verdict is 
admissible for the purposes set out in this subsection (c) notwithstanding the 
fact that the public records of the plea or verdict have been expunged pursuant 
to this section either prior to or after the commencement of the civil action at 
which the plea or verdict is sought to be admitted. In addition, the nonpublic 
records retained by the court, Tennessee bureau of investigation or a local law 
enforcement agency shall constitute official records of plea or verdict and are 
subject to the subpoena power of the courts of civil jurisdiction. 

(d)(1) Any court dismissing charges against a person and ordering the 

expunction of a person’s public records following the discharge of proceed- 

ings pursuant to this section after October 1, 1998, shall send or cause to be 
sent a copy of the dismissal and expunction order to the Tennessee bureau of 
investigation for entry into its expunged criminal offender and pretrial 
diversion database; provided, however, that the court shall not be required to 
send to the bureau a copy of any dismissal and expunction order dated on or 

after July 1, 1999, if the charge dismissed is classified as a Class B or C 

misdemeanor. The order shall contain the name of the person seeking 

dismissal and expunction, the person’s date of birth and social security 
number, the offense that was dismissed and the date the dismissal and 
expunction order is entered. 

(2) [Deleted by 2019 amendment.] 
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Amendments. 

The 2020 amendment by ch. 607 added 
(a)(1)(B)(ii)(m) and (a)(1)(B)Gi)(n). 

The 2020 amendment by ch. 741 added 
(a)(1)(B)Gi)(o). 
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Effective Dates. 
Acts 2020, ch. 607, § 2. March 20, 2020. 
Acts 2020, ch. 741, § 2. June 22, 2020. 


NOTES TO DECISIONS 


ANALYSIS 
4. Eligibility. 
fu Procedure for Revocation of Judicial Di- 
version. 
7.5. — Revocation Proper. 
8. Factors on the Record. 


15. Judicial Diversion Properly Denied. 

17. Judicial Diversion Not Properly Consid- 
ered. 

18. Appeal. 

18.5. Appellate Review. 


4. Eligibility. 

Because the record did not contain a Tennes- 
see Bureau of Investigation certification show- 
ing that defendant was qualified to receive 
judicial diversion, appellate consideration of 
the issue of whether defendant qualified for 
judicial diversion was precluded. However, con- 
sideration of judicial diversion was renewable 
upon remand if a Tennessee Bureau of Investi- 
gation certification showing that defendant was 
qualified to receive judicial diversion was filed 
with the court before or during an ordered new 
sentencing hearing. State v. Baysinger, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 801 
(Tenn. Crim. App. Dec. 23, 2019). 


7. Procedure for Revocation of Judicial 
Diversion. 


7.5. — Revocation Proper. 

Trial court properly revoked defendant’s pro- 
bation and judicial diversion because defen- 
dant’s action of pulling his vehicle in front of 
the victim’s car, which forced the victim to stop 
and prevented his escape, showed that he knew 
his passengers were planning to rob the victim. 
State v. Reynolds, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
19, 2020). 


8. Factors on the Record. 

Trial court erred in granting defendant’s re- 
quest for judicial diversion and placing him on 
probation for 18 months because the trial court 
did not consider the factors set out in the case 
law for granting judicial diversion or identify 
those specifically applicable to defendant’s 
case; and it did not explain why the factors 
supporting the granting of diversion out- 
weighed the factors supporting the denial of 
diversion. State v. Pate, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 
Feb. 24, 2020). 


15. Judicial Diversion Properly Denied. 

Presumption of reasonableness applied, and 
the court of criminal appeals would uphold the 
trial court’s decision so long as there was any 
substantial evidence to support the decision 
because the trial court considered all of the 
factors and made a determination regarding 
whether each weighed in favor of or against 
judicial diversion; the trial court gave more 
weight to the factors weighing against judicial 
diversion than to those that weighed in favor of 
judicial diversion. State v. Ward, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 437 (Tenn. Crim. 
App. July 19, 2019). 

Because the record was not void of any sub- 
stantial evidence to support the denial of judi- 
cial diversion, the trial court did not abuse its 
discretion; the trial court relied on defendant’s 
lack of amenability to correction, as evinced by 
his failure to accept responsibility, as well as 
deterrence in denying judicial diversion, and 
defendant’s failure to acknowledge the crimi- 
nality of his conduct reflected on his amenabil- 
ity to correction. State v. Ward, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 437 (Tenn. Crim. 
App. July 19, 2019). 

Trial court did not abuse its discretion by 
denying defendant judicial diversion because it 
engaged in a very detailed and thorough exami- 
nation of the Electroplating factors and it was 
within the trial court’s discretion to conclude 
that the circumstances of the offense out- 
weighed the factors in favor of diversion. As 
result of the school bus crash, during which 
defendant was the driver and used his cell 
phone, six children died and at least 22 suffered 
physical injuries ranging from bruises to sev- 
ered limbs. State v. Walker, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 574 (Tenn. Crim. App. 
Sept. 17, 2019). 

Trial court’s error in noting the case was 
highly publicized did not warrant reversal be- 
cause the trial court based its decision on the 
appropriate factors, the proof in the record, and 
the purposes and principles of sentencing; the 
trial court did not rely upon the publicity in 
denying defendant judicial diversion but denied 
it based upon the circumstances of the offense, 
defendant’s failure to accept responsibility, her 
violation of public trust, and the interests of the 
public. State v. Hill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 

Record included substantial evidence to sup- 
port the trial court’s decision to deny judicial 
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diversion because defendant had a long-term, 
sustained intent to violate the law; defendant’s 
continued criminal behavior for a long period of 
time weighed heavily against the potential de- 
terrence value of judicial diversion on defen- 
dant. State v. Hill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 

Substantial evidence supported the trial 
court’s decision to deny judicial diversion be- 
cause the record supported the trial court’s 
finding that defendant violated public trust in 
committing the offense; defendant took an ac- 
tive role in soliciting donations and otherwise 
raising money from members of the general 
public, representing to the public that the 
funds would be used to benefit those in need, 
and then taking the money for her own per- 
sonal use. State v. Hill, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 29, 2020). 

Trial court did not abuse its discretion in 
denying diversion based on an irrelevant factor 
because consideration of the profession in 
which defendant was engaged at the time of the 
crimes, teaching and coaching, was relevant to 
the circumstances of the crime, which was 
committed against one of his students on school 
grounds. State v. Lampkin, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 249 (Tenn. Crim. App. 
Apr. 15, 2020). 

Substantial evidence supported the trial 
court’s decision to deny judicial diversion when 
defendant was convicted of voluntary man- 
slaughter because the circumstances of the 
offense, particularly the seriousness of defen- 
dant’s conduct in escalating a family squabble 
to lethal violence, defendant’s immediate disre- 
gard of the court’s instructions to abstain from 
alcohol and illegal drugs, and the need to deter 
the public from engaging in similar behavior 
weighed strongly against granting diversion in 
the case. State v. Manis, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 375 (Tenn. Crim. App. 
May 27, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 513 (Tenn. Oct. 7, 2020). 

Trial court did not err in denying defendant’s 
request for judicial diversion because, although 
defendant was eligible, defendant’s criminal 
record and the circumstances of the offense 
weighed against defendant, as defendant’s tes- 
timony denying misconduct was found not to be 
credible, and defendant’s untruthfulness was 
probative of defendant’s suitability for alterna- 
tive sentencing and potential for rehabilitation. 
State v. Funzie, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 387 (Tenn. Crim. App. June 3, 
2020). 

While defendant was qualified for judicial 
diversion following his guilty plea to aggra- 
vated assault and reckless endangerment, the 
trial court did not err in denying it based on the 
circumstances of the offense, defendant’s prior 
criminal record, which included misdemeanor 
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assault against the victim, his wife, and the 
need for deterrence. Defendant by his own 
admission became incensed when his wife re- 
fused his sexual advances and fled their mari- 
tal home in a car. Defendant got into his ve- 
hicle, ran her car down and rammed it, and got 
out a baseball bat and beat the victim with the 
bat. State v. Tosie, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. June 
17, 2020). 

In a reckless homicide case in which defen- 
dant smothered her newborn baby by placing 
her hand over the baby’s mouth and nose after 
she was born, the trial court did not err in 
denying defendant judicial diversion because 
the trial court was particularly concerned with 
defendant’s lack of remorse, which the trial 
court obviously believed militated against de- 
fendant’s potential for rehabilitation. State v. 
Brown, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 441 (Tenn. Crim. App. June 25, 2020). 

After defendant entered a best interest plea 
to statutory rape, the trial court properly con- 
sidered defendant’s failure to accept responsi- 
bility for defendant’s actions when determining 
that defendant’s amenability to ‘correction 
weighed against diversion. It also was within 
the trial court’s discretion to conclude that the 
egregious nature of the offense—including 
posting nude photos of the victim on social 
media—and defendant’s lack of amenability to 
correction outweighed the factors in favor of 
diversion. State v. Rankins, — $.W.3d —, 2020 
Tenn. Crim. App. LEXIS 589 (Tenn. Crim. App. 
Sept. 1, 2020). 

Trial court did not abuse its discretion in 
denying diversion after defendant pleaded 
guilty to facilitation of attempted especially 
aggravated robbery and possession of mari- 
juana with intent to sell because the court 
concluded that defendant’s lack of amenability 
to correction, the circumstances of the offense, 
defendant’s social history, the deterrence value 
of the punishment, and public interests 
weighed against diversion. Defendant’s charges 
resulted from the death of one participant and 
the hospitalization of others with gunshot 
wounds. State v. Thomas, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 590 (Tenn. Crim. App. 
Sept. 1, 2020). 

Trial court did not abuse its discretion in 
denying judicial diversion after defendant pled 
guilty to aggravated statutory rape where it 
engaged in a very detailed and thorough exami- 
nation of the Electroplating factors prior to 
denying diversion primarily on the basis of the 
circumstances of the offense, having been en- 
trusted a member of the family and using that 
position to sexually abuse the victim, who suf- 
fered unfathomable mental anguish. State v. 
Gambrell, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Sept. 2, 2020). 

Trial court did not err in denying defendant’s 
request for judicial diversion following his 
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guilty plea to child abuse. Despite the fact that 
the record failed to reflect that the trial court 
considered and weighed all the necessary fac- 
tors in considering its decision, the record was 
sufficient for de novo review and the appellate 
court found that diversion was properly denied 
where defendant minimized his culpability for 
the offense and blamed his reaction on the 
victim’s misbehavior, defendant continued to 
use marijuana, the facts were an egregious use 
of force on a young child. State v. Baron, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 722 
(Tenn. Crim. App. Nov. 18, 2020). 

Trial court did not abuse its discretion by 
relying on defendant’s prior delinquent acts to 
deny judicial diversion because the State of- 
fered evidence that defendant was in state 
custody and confined at a youth development 
center when he committed the instant offenses 
and the presentence report stated that defen- 
dant was adjudicated to have committed a 
delinquent act or acts as a juvenile that would 
constitute a felony if committed by an adult, 
and defendant admitted engaging in prior de- 
linquent behavior. State v. Robertson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 750 
(Tenn. Crim. App. Nov. 20, 2020). 

Trial court properly considered and weighed 
the Parker and Electroplating factors on the 
record and did not abuse its discretion in deny- 
ing defendant judicial diversion. In denying 
judicial diversion, the trial court considered the 
Parker and Electroplating factors and several 
mitigating factors proposed by defense counsel 
and found that defendant was a 41-year-old 
woman at the time of the offense, she had 
received disability benefits since graduating 
high school, was considered “low functioning,” 
and received substantial assistance from her 
family members, she had poor physical and 
social history and was taking steps to address 
her anger problems, but the deterrence value 
was high to defendant as well as to the public. 
State v. Tucker, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 754 (Tenn. Crim. App. Nov. 25, 
2020). 

Trial court did not abuse its discretion in 
denying judicial diversion to defendant be- 
cause, despite defendant’s lack of a criminal 
record, certain factors weighed against defen- 
dant, including defendant’s amenability to cor- 
rection, the circumstances of defendant’s pawn- 
ing the jewelry of an elderly victim at the 
nursing facility where defendant worked, the 
deterrence value, and the public interest. Fur- 
thermore, defendant gave varying accounts re- 
garding defendant’s responsibility for the crime 
and refused to identify any other employees 
involved. State v. Wright, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 781 (Tenn. Crim. App. 
Dec. 4, 2020). 

Trial court did not abuse its discretion when 
it denied defendant judicial diversion because, 
over the course of multiple months, defendant 
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burglarized different people, stealing their 
property. Thereafter, when defendant was re- 
leased into the community while awaiting ad- 
judication of the charges in the case, defendant 
was arrested for possession of methamphet- 
amine. State v. Norris, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 800 (Tenn. Crim. App. Dec. 
17, 2020). 

Trial court did not abuse its discretion by 
denying defendant judicial diversion after de- 
fendant, a probation officer, pleaded guilty to 
felony sexual contact with a probationer be- 
cause the court considered the required factors 
and identified the relevant factors which the 
court applied, including the fact that defendant 
abused defendant’s position of power, authority, 
and control over the victim for defendant’s own 
sexual gratification. State v. Thomas, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 44 (Tenn. 
Crim. App. Jan. 31, 2021). 


17. Judicial Diversion Not Properly Con- 
sidered. 

Matter was remanded for a hearing to prop- 
erly consider defendant’s application for judi- 
cial diversion because the technical record on 
appeal did not include defendant’s application 
for judicial diversion or the certificate of eligi- 
bility issued by the Tennessee Bureau of Inves- 
tigation. State v. Norris, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 357 (Tenn. Crim. App. 
June 21, 2019). 

Trial court erred when it denied defendant’s 
request for judicial diversion because it failed 
to consider and weigh the applicable factors for 
determining the issue of judicial diversion; de- 
fendant’s request for judicial diversion was 
somewhat ambiguous, but the trial court 
clearly understood the request and rather cur- 
sorily denied it, failing to expressly address all 
of the relevant factors. State v. Norris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. June 21, 2019). 

Where defendant pled guilty to aggravated 
burglary and indecent exposure, the trial court 
failed to properly review and assess his request 
for diversion, as it did not differentiate between 
diversion and probation but noted defendant 
spent a significant portion of his childhood in 
foster care, had a minimal criminal history, and 
his explanation of the crime was not credible, 
but failed to mention how these factors weighed 
either in favor of or against the granting of 
diversion or how much weight the trial court 
was placing on each. State v. Wilson, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Nov. 19, 2020). 


18. Appeal. 

Defendant’s appeal of his conviction of two 
counts of aggravated perjury was dismissed for 
lack of jurisdiction because he did not have a 
right to appeal as he was granted judicial 
diversion and therefore no judgment of convic- 
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tion was entered which was required for an 
appeal under Tenn. R. App. P. 3. State v. Beg- 
trup, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 775 (Tenn. Crim. App. Dec. 2, 2020). 


18.5. Appellate Review. 

Defendant, who was convicted of two counts 
of aggravated assault, failed to overcome the 
presumption of reasonableness afforded to the 
trial court’s decision denying him judicial diver- 
sion. The record reflected that the trial court 
considered the Parker and Electroplating fac- 
tors in rendering its decision and that it iden- 
tified the specific factors applicable to the case 


TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 40-35-401 


‘before it. State v. Ailey, — S.W.3d —, 2019 Tenn. 


Crim. App. LEXIS 499 (Tenn. Crim. App. Aug. 
19, 2019). 

Because the trial court’s heavy focus on de- 
fendant’s failure to accept responsibility and 
her violation of public trust in reaching its 
decision regarding diversion satisfied the re- 
quirement that it place on the record its rea- 
sons for granting or denying judicial diversion, 
the presumption of reasonableness applied. 
State v. Hill, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 46 (Tenn. Crim. App. Jan. 29, 
2020). 


40-35-324. Notification of eligibility for expunction. 


(a) If practicable, a judge shall, at the time of sentencing, notify a person 
convicted of an offense that is eligible for expunction of: 
(1) The person’s eligibility to have all public records of the conviction 
destroyed in the manner set forth in § 40-32-101; and 
(2) The time period after which the person can petition for expunction of 


the offense. 


(b) The administrative office of the courts shall provide judges handling 
criminal matters with a reference document listing: 
(1) Each criminal offense eligible for expunction pursuant to § 40-32-101; 


and 


(2) The time period after which each offense is eligible for expunction. 


History. 
Acts 2021, ch. 358, § 2. 


Effective Dates. 
Acts 2021, ch. 358, § 3. July 1, 2021. 


PART 4 
APPEAL OF SENTENCE 


40-35-401. Appeal of sentence by defendant — Time for filing — 
Grounds — Determination — Standard. 


NOTES TO DECISIONS 


ANALYSIS 


Proper Sentencing Considerations. 
Review. 

—Standard of Review. 

—Sentence Upheld on Appeal. 

1. Denial of Alternative Sentencing Proper. 


Se SS 


4. Proper Sentencing Considerations. 
Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to within range sentences 
of 19 and 21 years for his convictions; as a 
Range I offender, defendant’s sentencing range 
was 15 to 25 years by operation of law. State v. 
Morse, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 460 (Tenn. Crim. App. July 31, 2019). 


Trial court did not abuse its discretion impos- 
ing a sentence of split confinement because the 
trial court properly considered the statutory 
criteria and other facts and circumstances sup- 
ported by the record and made extensive find- 
ings regarding the circumstances of the offense; 
the trial court also found that defendant failed 
to accept responsibility for the offense and that 
her explanation for her actions was not cred- 
ible. State v. Hill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Jan. 
29, 2020). 

Trial court did not abuse its discretion by 
finding that defendant was a Range II multiple 
offender because the record supported the de- 
termination that defendant had at least two 
prior convictions within the conviction class, a 
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higher class, or within the next two lower 
felony classes and that defendant was a Range 
II offender. Not only did defendant fail to estab- 
lish that defendant committed the offenses 
within the same 24-hour period, but defendant 
agreed that defendant was a Range II offender 
at the sentencing hearing. State v. Jackson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. May 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 454 
(Tenn. Aug. 5, 2020). 


5. Review. 

Statutory provision permitting appeal from 
the manner of service of a sentence conveyed 
jurisdiction over the trial court’s allegedly erro- 
neous failure to include the graduated sanc- 
tions in the January 17, 2018 order vacating 
the prior revocation and reinstating his proba- 
tion; however, defendant waived any claim re- 
garding the absence of graduated sanctions by 
failing to raise that issue in the trial court. 
State v. Mason, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 514 (Tenn. Crim. App. Aug. 23, 
2019). 


6. —Standard of Review. 

Because the trial court relied on multiple 
bases in denying probation, the heightened 
standard of review did not apply, and the trial 
court did not abuse its discretion; the height- 
ened standard of review did not apply because 
the denial of probation was based on the need to 
avoid depreciating the seriousness of the of- 
fense, the need for deterrence, and the nature 
and circumstances of the offense. State v. Ward, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. July 19, 2019). 

Because the trial court did not base its deci- 
sion to impose split confinement solely upon the 
need for deterrence or solely upon the circum- 
stances of the offense, the heightened standard 
of review did not apply. State v. Hill, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 29, 2020). 


8. —Sentence Upheld on Appeal. 

In a case in which defendant pled guilty to 
four counts of aggravated statutory rape and 
one count of violation of a no-contact order, the 
trial court did not err in sentencing defendant 
to an effective sentence of four years, 11 months 
and 29 days, and in ordering partial consecu- 
tive sentencing because the trial court noted 
defendant’s prior offenses and the fact that he 
had progressed from minor traffic offenses to 
crimes involving drugs and disorderly conduct; 
it determined that defendant was on the cusp of 
an extensive criminal history; and, with regard 
to conviction of two or more statutory offenses 
involving sexual abuse of a minor, the trial 
court determined that defendant played on the 
victim’s vulnerabilities. State v. King, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 809 
(Tenn. Crim. App. Dec. 30, 2019). 

Defendant did not show that the trial court 
abused its discretion in sentencing defendant to 
the maximum term available for defendant’s 
voluntary manslaughter conviction because the 
court did not err in its application of the en- 
hancement and mitigation factors. Any errors 
were harmless in light of existing enhancement 
factors, particularly that defendant was on pro- 
bation at the time the offense was committed 
and that defendant had a history of criminal 
behavior in addition to the felonies used to 
establish defendant’s sentencing range. State v. 
Davidson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 14 (Tenn. Crim. App. Jan. 14, 2020). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 
der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 
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der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
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“gating factors, and defendant’s potential for 


rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


11. Denial of Alternative Sentencing 
Proper. 

Trial court’s denial of probation based on 
depreciating the seriousness of the offense, 
deterrence, and the circumstances surrounding 
the offense was not an abuse of discretion but 
was in keeping with the purposes and prin- 
ciples of sentencing because defendant’s failure 
to maintain his lane and ultimate plunge down 
the cliff was accompanied by the consumption 
of alcohol; defendant acknowledged having con- 
sumed five to six beers in the hours prior to the 
accident, and he placed alcohol in the ATV. 
State v. Ward, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 437 (Tenn. Crim. App. July 19, 
2019). 


PART 5 
RELEASE AND PAROLE 


40-35-501. Release eligibility status — Calculations. 


(a)(1) A felony sentence to the department of correction or to a local jail or 
workhouse shall be served according to this chapter. An inmate shall not be 
eligible for parole until reaching the inmate’s release eligibility date; 
provided, that nothing in this section shall be construed as prohibiting the 
offender, in the discretion of the commissioner or sheriff, from participating 
in work crews that are under direct guard supervision. 

(2) Except for inmates who receive sentences of imprisonment for life 
without possibility of parole, only inmates with felony sentences of more 
than two (2) years or consecutive felony sentences equaling a term greater 
than two (2) years shall be eligible for parole consideration. 

(3) Notwithstanding any other law, inmates with felony sentences of two 
(2) years or less shall have the remainder of their original sentence 
suspended upon reaching their release eligibility date. The release shall not 
occur for sentences of two (2) years or less when the sentences are part of a 
consecutive sentence whose term is greater than two (2) years. The depart- 
ment of correction shall notify the district attorney general and the appro- 
priate sheriff, jail administrator, workhouse superintendent or warden of the 
release eligibility date of all felons with sentences of two (2) years or less in 
the institution. 

(4) No inmate shall be released under this section until at least ten (10) 
days after receipt of all sentencing documents by the department and ten 
(10) days after the department has sent notice of the release eligibility dates 
to the district attorney general and the appropriate sheriff, jail administra- 
tor, workhouse superintendent or warden. 
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(5) Suspension of sentence in this manner shall be to probation supervi- 

sion under terms and conditions established by the department. 
(6)(A) The district attorney general or the appropriate sheriff, jail admin- 
istrator, workhouse superintendent or warden acting through the district 
attorney general may file a petition with the sentencing court requesting 
denial of suspension of sentence based on disciplinary violations during 
time served in the institution. The district attorney general may file a 
petition with the sentencing court requesting denial of suspension of 
sentence based on the offender’s threat to public safety as indicated by a 
pattern of prior violent or drug-related criminal behavior evidenced by 
convictions for at least two (2) crimes against the person or two (2) drug 
offenses under § 39-17-417. The district attorney general shall promptly 
send a copy of any petition filed under this subsection (a) to the appropri- 
ate sheriff, jail administrator, workhouse superintendent, warden and 
defense attorney. 

(B) The court may deny suspension for the remainder of the sentence or 
any portion of the sentence after a hearing to determine the merits of the 
petition. The hearing shall be held within twenty (20) days of filing or the 
petition is deemed to be denied and may be continued by the court for 
reasonable cause. The inmate may petition the court for review of the 
denial of probation after sixty (60) days have elapsed since a hearing 
denying release under this subsection (a). There shall be no appeal from a 
court order or judgment under this subsection (a). Upon denial of suspen- 
sion of sentence the clerk of the court shall promptly notify the 
department. 

(7)(A) For those individuals placed on probation pursuant to subdivision 
(a)(3), the court is authorized to revoke probation pursuant to the 
revocation proceedings of § 40-35-311. If the sentencing court revokes 
probation, the sentencing court may cause the defendant to commence the 
execution of the judgment as originally entered, less any credit for time 
served, plus any sentence credits earned and retained by the inmate. Any 
defendant who has been placed on probation pursuant to subdivision 
(a)(3), and whose probation is subsequently revoked on the same sentence, 
is no longer eligible for release on probation pursuant to subdivision (a)(3). 
However, a defendant who is placed on probation pursuant to § 40-35-303, 
§ 40-35-306, or § 40-35-307, and whose probation is revoked pursuant to 
§ 40-35-311, shall not be ineligible for release on that sentence pursuant 
to subdivision (a)(3). 
(B) Nothing in subdivision (a)(7)(A) prohibits the sentencing court from: 
(i) Suspending the original sentence at any time prior to its expira- 
tion, notwithstanding whether the offender is incarcerated in a local jail 
or a prison; or 
(ii) Resentencing the defendant for the remainder of the unexpired 
sentence to any community-based alternative to incarceration autho- 
rized by chapter 36 of this title; provided, that the violation of probation 
is a technical one and does not involve the commission of a new offense. 
(b) Release eligibility for each defendant sentenced as an especially miti- 
gated offender shall occur after service of either twenty percent (20%) or thirty 
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percent (30%) of the actual sentence imposed, less sentence credits earned and 
retained by the defendant. The percentage of service shall be stated on the 
judgment order. If the order is silent, release eligibility shall occur after service 
of twenty percent (20%) of the actual sentence imposed. 

(c) Release eligibility for each defendant sentenced as a Range I standard 
offender shall occur after service of thirty percent (30%) of the actual sentence 
imposed less sentence credits earned and retained by the defendant. 

(d) Release eligibility for each defendant sentenced as a Range II multiple 
offender shall occur after service of thirty-five percent (35%) of the actual 
sentence imposed less sentence credits earned and retained by the defendant. 

(e) Release eligibility for each defendant sentenced as a Range III persistent 
offender shall occur after service of forty-five percent (45%) of the actual 
sentence imposed less sentence credits earned and retained by the defendant. 

(f) Release eligibility for each defendant sentenced as a career offender shall 
occur after service of sixty percent (60%) of the actual sentence imposed less 
sentence credits earned and retained by the defendant. 

(g) There shall be no release eligibility for a defendant receiving a sentence 
of imprisonment for life without parole as a repeat violent offender. 

(h)(1) Release eligibility for a defendant committing the offense of first 

degree murder on or after November 1, 1989, but prior to July 1, 1995, who 

receives a sentence of imprisonment for life occurs after service of sixty 
percent (60%) of sixty (60) years less sentence credits earned and retained by 
the defendant, but in no event shall a defendant sentenced to imprisonment 
for life be eligible for parole until the defendant has served a minimum of 
twenty-five (25) full calendar years of the sentence, notwithstanding the 
governor’s power to reduce prison overcrowding pursuant to title 41, chapter 

1, part 5, any sentence reduction credits authorized by § 41-21-236, or any 

other provision of law relating to sentence credits. 

(2) There shall be no release eligibility for a person committing first 
degree murder, on or after July 1, 1995, and receiving a sentence of 
imprisonment for life. The person shall serve one hundred percent (100%) of 
sixty (60) years less sentence credits earned and retained. However, no 
sentence reduction credits authorized by § 41-21-2386 or any other law, shall 
operate to reduce the sentence imposed by the court by more than fifteen 
percent (15%). 

(3) There shall be no release eligibility for a defendant receiving a 
sentence of imprisonment for life without possibility of parole for first degree 
murder, attempted first degree murder, or aggravated rape of a child. 

(i)(1) There shall be no release eligibility for a person committing an offense, 

on or after July 1, 1995, that is enumerated in subdivision (i)(2). The person 

shall serve one hundred percent (100%) of the sentence imposed by the court 
less sentence credits earned and retained. However, no sentence reduction 
credits authorized by § 41-21-236 or any other provision of law, shall operate 
to reduce the sentence imposed by the court by more than fifteen percent 

(15%). 

(2) The offenses to which subdivision (i)(1) applies are: 

(A) [Deleted by 2020 amendment.] 
(B) Murder in the second degree; 
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(C) Especially aggravated kidnapping; 

(D) Aggravated kidnapping; 

(E) Especially aggravated robbery; 

(F) Aggravated rape; 

(G) Rape; 

(H) Aggravated sexual battery; 

(I) Rape of a child; 

(J) Aggravated arson; 

(K) Aggravated child abuse; 

(L) Aggravated rape of a child, if the defendant was a juvenile at the 
time of the commission of the offense; 

(M) Sexual exploitation of a minor involving more than one hundred 

(100) images; 

(N) Aggravated sexual exploitation of a minor involving more than 
twenty-five (25) images; or 
(O) Especially aggravated sexual exploitation of a minor. 

(3) Nothing in this subsection (i) shall be construed as affecting, amend- 
ing or altering § 39-13-523, which requires child sexual predators, aggra- 
vated rapists, child rapists and multiple rapists to serve the entire sentence 
imposed by the court undiminished by any sentence reduction credits. 

(j) There shall be no release eligibility for a person committing a violation of 
§ 39-17-1324(a) or (b) on or after January 1, 2008, until the person has served 
one hundred percent (100%) of the minimum mandatory sentence established 
in § 39-17-1324(g) or (h) and imposed by the court less sentence credits earned 
and retained; however, no sentence reduction credits authorized by § 41-21- 
236 or any other law shall operate to reduce the mandatory minimum sentence 
imposed by the court by more than fifteen percent (15%). 
(k)(1) There shall be no release eligibility for a person committing aggra- 
vated robbery, as defined in § 39-13-402(a)(1), on or after July 1, 2010, until 
the person has served eighty-five percent (85%) of the sentence imposed by 
the court less sentence credits earned and retained. However, no sentence 
reduction credits authorized by § 41-21-236, or any other provision of law, 
shall operate to reduce below seventy percent (70%) the percentage of 
sentence imposed by the court such person must serve before becoming 
release eligible. 

(2) There shall be no release eligibility for a person committing aggra- 
vated robbery, as defined in § 39-13-402, on or after January 1, 2008, if the 
person has at least one (1) prior conviction for aggravated robbery, as defined 
in § 39-13-402, or especially aggravated robbery, as defined in § 39-13-4083. 
The person shall serve one hundred percent (100%) of the sentence imposed 
by the court less sentence credits earned and retained; however, no sentence 
reduction credits authorized by § 41-21-236 or any other provision of law 
shall operate to reduce the sentence imposed by the court by more than 
fifteen percent (15%). 

(3)(A) “Prior conviction” means, for purposes of this section, unless the 

context otherwise requires, that the person serves and is released or 

discharged from, or is serving, a separate period of incarceration or 
supervision for the commission of an aggravated robbery or especially 
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aggravated robbery prior to or at the time of committing an aggravated 

robbery on or after January 1, 2008. 

(B) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute the offense of aggravated robbery. If an offense involving a 
robbery accomplished by use of a firearm in a jurisdiction other than this 
state is not identified as aggravated robbery or especially aggravated 
robbery in this state, it shall be considered a prior conviction if the 
elements of the felony are the same as the elements for aggravated 
robbery or especially aggravated robbery. 

(4) “Separate period of incarceration or supervision” includes a sentence 
to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). An 
aggravated robbery shall be considered as having been committed after a 
separate period of incarceration or supervision if the aggravated robbery is 
committed while the person was: 

(A) On probation, parole or community correction supervision for an 
aggravated robbery or especially aggravated robbery; 

(B) Incarcerated for an aggravated robbery or especially aggravated 
robbery; 

(C) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, work 
release, educational release, restitution release or medical furlough for an 
aggravated robbery or especially aggravated robbery; or 

(D) On escape status from any correctional institution when incarcer- 
ated for an aggravated robbery or especially aggravated robbery. 

(5) There shall be no release eligibility for a person committing attempted 
first degree murder as defined in § 39-13-202 where the victim suffers 
serious bodily injury as defined in § 39-11-106, on or after July 1, 2013, until 
the person has served eighty-five percent (85%) of the sentence imposed by 
the court less sentence credits earned and retained. However, no sentence 
reduction credits authorized by § 41-21-2386, or any other provision of law, 
shall operate to reduce below seventy-five percent (75%) the percentage of 
sentence imposed by the court such person must serve before becoming 
release eligible. 

(6)(A) There shall be no release eligibility for a person committing 
aggravated child neglect or endangerment as defined in § 39-15-402, on or 
after July 1, 2013, and before July 1, 2014, until the person has served 
seventy percent (70%) of the sentence imposed by the court less sentence 
credits earned and retained. However, no sentence reduction credits 
authorized by § 41-21-236, or any other provision of law, shall operate to 
reduce below fifty-five percent (55%) the percentage of sentence imposed 
by the court such person must serve before becoming release eligible. 

(B) There shall be no release eligibility for a person committing aggra- 
vated child neglect or endangerment as defined in § 39-15-402, on or after 
July 1, 2014, until the person has served eighty-five percent (85%) of the 
sentence imposed by the court, less sentence credits earned and retained. 
However, no sentence reduction credits authorized by § 41-21-236, or any 
other law, shall operate to reduce below seventy percent (70%) the 
percentage of sentence imposed by the court such person must serve before 
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becoming release eligible. 

(7) There shall be no release eligibility for a person committing aggra- 
vated assault as defined in § 39-13-102, that results in death of another, on 
or after July 1, 2013, until the person has served seventy-five percent (75%) 
of the sentence imposed by the court less sentence credits earned and 
retained. However, no sentence reduction credits authorized by § 41-21-236, 
or any other provision of law, shall operate to reduce below sixty percent 
(60%) the percentage of sentence imposed by the court such person must 
serve before becoming release eligible. 

(8)(A) There shall be no release eligibility for a person committing 

aggravated vehicular homicide, as defined in § 39-13-218(a), on or after 

July 1, 2015, until the person has served sixty percent (60%) of the 

sentence imposed by the court less sentence credits earned and retained. 

However, no sentence reduction credits authorized by § 41-21-236, or any 

other law, shall operate to reduce below forty-five percent (45%) the 

percentage of sentence such person must serve before becoming release 
eligible. 
(B) For purposes of determining if conduct occurring on or after July 1, 

2015, constitutes a violation of § 39-13-218, and if that violation is 

governed by this subdivision (k)(8), prior convictions for predicate offenses 

required by § 39-13-218 may be used regardless of when they occurred. 

(1)(1) There shall be no release eligibility for a person committing continu- 
ous sexual abuse of a child as defined in § 39-13-518 on or after July 1, 2014, 
until the person has served the entire sentence imposed by the court 
undiminished by any sentence reduction credits the person may be eligible 
for or earn. Such person shall be permitted to earn any credits for which the 
person is eligible and the credits may be used for the purpose of increased 
privileges, reduced security classification, or for any purpose other than the 
reduction of the sentence imposed by the court. 

(2) In addition to the punishment authorized by this section, a person 
sentenced under § 39-13-518 shall, upon release, receive a sentence of 
community supervision for life pursuant to § 39-13-524. 

(m) The release eligibility date provided for in this section is separately 
calculated for each offense for which a defendant is convicted. For consecutive 
sentences, the periods of ineligibility for release are calculated for each 
sentence and are added together to determine the release eligibility date for 
the consecutive sentences. 

(n) The release eligibility date provided for in this section is the earliest date 
an inmate convicted of a felony is eligible for parole. The date is conditioned on 
the inmate’s good behavior while in prison. For a violation of any of the rules 
of the department of correction or institution in which the inmate is incarcer- 
ated or while on any release program other than parole, the commissioner or 
the commissioner’s designees may defer the release eligibility date so as to 
increase the total amount of time an inmate must serve before becoming 
eligible for parole. This increase may, in the discretion of the commissioner, be 
in any amount of time not to exceed the full sentence originally imposed by the 
court and shall be imposed pursuant to regulations promulgated by the 
commissioner that give notice of the length of discretionary increases that may 
be imposed for a violation of each of the rules of the department or institution. 
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(o)(1) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as “close custody”. The decertification shall 
continue for the duration of the classification and for a period of one (1) year 
thereafter. 

(2) The department of correction shall not certify an inmate for a parole 
grant hearing, other than an initial grant hearing, if, at the time the 
department of correction would otherwise have certified the inmate as 
eligible, the inmate is classified as “maximum custody”. The decertification 
shall continue for the duration of the classification and for a period of two (2) 
years thereafter. 

(p) Extensions in the release eligibility date provided for in this section and 
in other sections of this chapter shall only be imposed following a hearing 
conducted in accordance with due process of law. 

(q) Notwithstanding any other provision of this chapter relating to release 
eligibility and when acting pursuant to the Tennessee Contract Sentencing Act 
of 1979, compiled in chapter 34 of this title, the board of parole is authorized 
to grant a prisoner parole as specified in a sentence agreement entered into by 
the prisoner and the board. In granting the parole, the board may impose any 
conditions and limitations that the board deems necessary. 

(r) Notwithstanding any other law to the contrary, the department is 
responsible for calculating the sentence expiration date and the release 
eligibility date of any felony offender sentenced to the department and any 
felony offender sentenced to confinement in a local jail or workhouse for one (1) 
or more years. 

(s) To assist the department in fulfilling the duty specified in subsection (p), 
the clerk of the court shall send a copy of each judgment document for a felony 
conviction to the department. These copies shall be forwarded to the depart- 
ment no less than one (1) time each month so that all judgments rendered in 
one (1) calendar month have been received by the department by the fifteenth 
day of the following month. 

(t) There shall be no release eligibility for a person committing the offense 
of carjacking under § 39-13-404, on or after July 1, 2016, until such person has 
served seventy-five percent (75%) of the sentence imposed by the court less 
sentence credits earned and retained. However, no sentence reduction credits 
authorized by § 41-21-236 or any other law, shall operate to reduce the 
sentence imposed by the court by more than fifteen percent (15%). 

(u)(1) For the offenses listed in subdivision (u)(2) committed on or after 
January 1, 2017, there shall be no release eligibility until the person has 
served eighty-five percent (85%) of the sentence imposed by the court, less 
sentence credits earned and retained. However, no sentence reduction 
credits authorized by § 41-21-236, or any other law, shall operate to reduce 
below seventy percent (70%) the percentage of sentence imposed by the court 
such person must serve before becoming release eligible. 

(2) The offenses to which this subsection (u) is applicable are: 

(A) The manufacture, delivery, or sale of a controlled substance, pursu- 

ant to § 39-17-417, where the instant offense is classified as a Class A, B, 
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or C felony and the person has two (2) or more prior convictions for the 

manufacture, delivery, or sale of a controlled substance classified as a 

Class A, B, or C felony, pursuant to § 39-17-4177, prior to or at the time of 

committing the instant offense; and 

(B) Aggravated burglary, pursuant to § 39-13-1003, or especially ag- 
eravated burglary, pursuant to § 39-13-1004, if the person has two (2) or 

more prior convictions for either aggravated burglary, pursuant to § 39- 

13-1008, especially aggravated burglary, pursuant to § 39-13-1004, or a 

combination of the two (2) offenses prior to or at the time of committing the 

instant offense. 

(3) For purposes of this subsection (u): 

(A)G) “Prior conviction” means, unless the context otherwise requires, 
that the person serves and is released or discharged from, or is serving, 
a separate period of incarceration or supervision for the commission of 
the applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B); 

(ii) “Prior conviction” includes convictions under the laws of any other 
state, government, or country that, if committed in this state, would 
constitute the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B). If a relevant offense in a jurisdiction other than this state is 
not identified as the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B) in this state, it shall be considered a prior conviction if the 
elements of the felony are the same as the elements in this state; and 
(B) “Separate period of incarceration or supervision” includes a sen- 

tence to any of the sentence alternatives set out in § 40-35-104(c)(3)-(9). 

The applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B) shall be 

considered as having been committed after a separate period of incarcera- 

tion or supervision if it is committed while the person was: 

(i) On probation, parole, community correction supervision, or super- 
vised release for the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B); 

(ii) Incarcerated for the applicable offense listed in subdivision 
(u)(2)(A) or (u)(2)(B); 

(iii) Assigned to a program where the person enjoys the privilege of 
supervised release into the community, including, but not limited to, 
work release, education release, restitution release, or medical furlough 
for the applicable offense listed in subdivision (u)(2)(A) or (u)(2)(B); or 

(iv) On escape status from any correctional institution when incar- 
cerated for the applicable offense listed in subdivision (u)(2)(A) or 
(u)(2)(B). 

(4) For purposes of this subsection (u), a prior conviction shall not be 
considered if ten (10) or more years have elapsed between the date of the 
instant conviction and the date of any immediately preceding conviction for 
the relevant offense. If, however, the date of a prior conviction is within ten 
(10) years of the date of the instant conviction, and the instant conviction is 
for an offense that occurs on or after January 1, 2017, then every conviction 
for such offense occurring within ten (10) years of the date of the immedi- 
ately preceding conviction shall be considered in determining the number of 
prior offenses. However, in no event shall a conviction occurring more than 
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twenty (20) years from the date of the instant conviction be considered a 

prior offense for the purposes of this subsection (u). 

(v) There shall be no release eligibility for a person committing the offense 
of driving under the influence, as defined in § 55-10-401, on or after January 
1, 2019, if the person has at least six (6) prior convictions for driving under the 
influence, as determined under § 55-10-405. The person shall serve one 
hundred percent (100%) of the sentence imposed by the court less sentence 
credits earned and retained; however, no sentence reduction credits authorized 
by § 41-21-236 or any other law shall operate to reduce the sentence imposed 
by the court by more than fifteen percent (15%). 

(w) Notwithstanding this section, a defendant sentenced under this chapter 
shall be authorized to earn and retain any sentence reduction credits autho- 
rized by § 41-21-236 or any other provision of law relating to sentence 
reduction credits. However, no sentence reduction credits earned or retained 
by a defendant sentenced for committing a Class A, B, or C felony against a 
person under title 39, chapter 13, shall operate to permit the defendant’s 
release on parole, probation, or community correction supervision until the 
defendant has served the applicable percentage of the actual sentence im- 
posed, as specified in subsections (b)-(f) and without consideration of sentence 
credits earned and retained by the defendant. Any sentence reduction credits 
earned and retained during that time shall be credited towards the defendant’s 
expiration of sentence. 

(x)(1) Notwithstanding this part or title 40, chapter 28, part 1 to the 

contrary, the commissioner of correction may certify as eligible for parole a 

chronically debilitated or incapacitated inmate who: 

(A) Is at least seventy (70) years of age; 
(B) Has served a minimum of five (5) years in custody; 
(C) Is not serving a sentence for: 
(i) A violent sexual offense, as defined in § 40-39-202; or 
(ii) More than one (1) conviction for first degree murder, pursuant to 
§ 39-13-202, or facilitation of first degree murder; 
(D) Is not serving a sentence of imprisonment for life without possibility 
of parole; and 
(E) Has two (2) sworn statements from physicians, at least one (1) of 
whom is the department of correction’s director of medical services, 
certifying that the condition of the inmate is chronic, incurable, and will 
likely result in the inmate’s death. 

(2) Ifa person is granted parole pursuant to this subsection (x), the board 

of parole shall send the notice required by § 40-28-505(c) to the members of 
the general assembly who represent the district where the offender last 
resided prior to incarceration. 
(y)(1) For the offenses listed in subdivision (y)(2) committed on or after July 
1, 2021, there shall be no release eligibility until the person has served 
eighty-five percent (85%) of the sentence imposed by the court, less sentence 
credits earned and retained. However, no sentence reduction credits autho- 
rized by § 41-21-236, or any other law, shall operate to reduce below seventy 
percent (70%) the percentage of sentence imposed by the court such person 
must serve before becoming release eligible. 
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(2) The offenses to which this subsection (y) applies are: 

(A) Unlawful possession of a firearm by a person convicted of a felony 
crime of violence, an attempt to commit a felony crime of violence, or a 
felony involving use of a deadly weapon, under § 39-17-1307(b)(1)(A); 

(B) Unlawful possession of a firearm by a person convicted of a felony 
drug offense, under § 39-17-1307(b)(1)(B); 

(C) Unlawful possession of a handgun by a person convicted of a felony, 
under § 39-17-1307(c); and 

(D) Unlawfully providing a handgun to a juvenile or permitting a 
juvenile to possess a handgun, under § 39-17-1320. 

(z) There shall be no release eligibility for a person committing facilitation 
of rape of a child, under § 39-13-522, or aggravated rape of a child, under 
§ 39-13-531, on or after July 1, 2021, until the person has served one hundred 
percent (100%) of the sentence imposed by the court less sentence credits 
earned and retained. However, no sentence reduction credits authorized by 
§ 41-21-236 or any other law shall operate to reduce the mandatory minimum 
sentence imposed by the court by more than fifteen percent (15%). 

(aa)(1) Notwithstanding any provisions of this section to the contrary, there 

shall be no release eligibility for a person committing an offense, on or after 

July 1, 2021, that is enumerated in subdivision (aa)(2). The person shall 

serve one hundred percent (100%) of the sentence imposed by the court 

undiminished by any sentence reduction credits the person may be eligible 
for or earn. The person shall be permitted to earn any credits for which the 
person is eligible and the credits may be used for the purpose of increased 
privileges, reduced security classification, or for any purpose other than the 
reduction of the sentence imposed by the court. 

(2) The offenses to which subdivision (aa)(1) applies are: 

(A) Female genital mutilation, as defined in § 39-13-110; 

(B) Domestic assault, as defined in § 39-13-111, when the offense is a 
felony offense; 

(C) Trafficking for a commercial sex act, as defined in § 39-13-309; 

(D) Advertising commercial sexual abuse of a minor, as defined in 
§ 39-13-315; 

(E) Rape, as defined in § 39-13-5038; 

(F) Aggravated sexual battery, as defined in § 39-13-504; 

(G) Sexual battery, as defined in § 39-13-505; 

(H) Aggravated statutory rape, as defined in § 39-13-506(c); 

(I) Indecent exposure, as defined in § 39-13-511, when the offense is a 
felony offense; 

(J) Patronizing prostitution, as defined in § 39-13-514(b)(3); 

(K) Promoting prostitution, as defined in § 39-13-515; 

(L) Public indecency, as defined in § 39-13-517(d)(3); 

(M) Continuous sexual abuse of a child, as defined in § 39-13-518; 

(N) Sexual battery by an authority figure, as defined in § 39-13-527; 

(O) Solicitation of a minor, as defined in § 39-13-528, when the offense 
is a felony offense; 

(P) Soliciting sexual exploitation of a minor, as defined in § 39-13-529; 

(Q) Statutory rape by an authority figure, as defined in § 39-13-532; 
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(R) Promoting travel for prostitution, as defined in § 39-13-5383; 

(S) Unlawful photographing in violation of privacy, as defined in § 39- 
13-605, when the victim is under thirteen (13) years of age; 

(T) Observation without consent, as defined in § 39-13-607(d)(2); 

(U) Incest, as defined in § 39-15-302; 

(V) Child abuse or child neglect or endangerment, as defined in § 39- 
15-401; 

(W) Aggravated child abuse or aggravated child endangerment or 
neglect, as defined in § 39-15-402; 

(X) Using a minor to produce, import, prepare, distribute, process, or 
appear in obscene material, as defined in § 39-17-902(b); 

(Y) Unlawful sale, distribution, or transportation with intent to sell or 
distribute of a child-like sex doll, as defined in § 39-17-910(f); 

(Z) Sexual exploitation of a minor, as defined in § 39-17-1003; 

(AA) Aggravated sexual exploitation of a minor, as defined in § 39-17- 
1004; 

(BB) Especially aggravated sexual exploitation of a minor, as defined in 
§ 39-17-1005; 

(CC) Conspiracy, under § 39-12-103, to commit any of the offenses 
listed in this subdivision (aa)(2); 

(DD) Criminal attempt, under § 39-12-101, to commit any of the 
offenses listed in this subdivision (aa)(2); or 

(EE) Solicitation, under § 39-12-102, to commit any of the offenses 


listed in this subdivision (aa)(2). 
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425, § 1; 2013, ch. 426, § 1; 2013, ch. 461, § 4; 
2014, ch. 867, §§ 1, 2; 2014, ch. 940, § 3; 2015, 
ch. 433, § 2; 2016, ch. 876, § 2; 2016, ch. 899, 
§ 1; 2016, ch. 906, § 12; 2019, ch. 211, §§ 2, 3; 
2019, ch. 486, § 12; 2019, ch. 488, § 1; 2020, ch. 
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U2. 2021 teh .282.8.1-22021; ch. 394, .§..2; 
2021, ch. 525, § 2; 2021, ch. 545, § 14; 2021, ch. 
563, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 104, § 3 provides that the act, 
which amended this section, applies to sen- 
tences imposed on or after July 1, 2021. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 

Acts 2021, ch. 394, § 3 provided that the act, 
which amended this section, applies to offenses 
committed on or after July 1, 2021. 

Acts 2021, ch. 563, § 2 provided that the act, 


which amended this section, applies to offenses 
committed on or after July 1, 2021. 


Amendments. 

The 2020 amendment, in (h)(1), substituted 
“a defendant committing the offense of first 
degree murder on or after November 1, 1989, 
but prior to July 1, 1995, who receives a sen- 
tence” for “each defendant receiving a sen- 
tence”, “occurs” for “for first degree murder 
shall occur” and deleted the former second 
sentence which read: “A defendant receiving a 
sentence of imprisonment for life for first de- 
gree murder shall be entitled to earn and retain 
sentence credits, but the credits shall not oper- 
ate to make the defendant eligible for release 
prior to the service of twenty-five (25) full 
calendar years.”; added (h)(2) and redesignated 
former (h)(2) as present (h)(3); and deleted 
former (i)(2)(A) which read: “Murder in the first 
degree;”. 

The 2021 amendment by ch. 104 added 
(i)(2)(L). 

The 2021 amendment by ch. 108 added (y). 

The 2021 amendment by ch. 282 added (x). 

The 2021 amendment by ch. 394 inserted “, 
attempted first degree murder,” in (h)(3). 

The 2021 amendment by ch. 525 added (z). 

The 2021 amendment by ch. 545, in (u)(2)(B), 
substituted “§ 39-13-1003” for “§ 39-14-403” 
twice and “§ 39-13-1004” for “§ 39-14-404” 
twice. 
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The 2021 amendment by ch. 563 added (aa). 


Effective Dates. 
Acts 2020, ch. 765, § 3. July 15, 2020. 
Acts 2021, ch. 104, § 3. July 1, 2021. 
Acts 2021, ch. 108, § 14. July 1, 2021. 
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Acts 2021, ch. 282, § 3. April 30, 2021. 
Acts 2021, ch. 394, § 3. July 1, 2021. 
Acts 2021, ch. 525, § 3. July 1, 2021. 
Acts 2021, ch. 545, § 19. July 1, 2021. 
Acts 2021, ch. 563, § 2. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


6. Determination of Sentence. 
sO Release Eligibility Date. 
8 Guilty Pleas. 


6. Determination of Sentence. 

Because the defendant’s sentence was 10 
years or less and because rape was not listed as 
an offense for which probation was not avail- 
able, the trial court was required to consider 
probation as a sentencing alternative, and its 
failure to do so justified a remand for a new 
sentencing hearing. State v. Wyse, — 8.W.3d —, 
2020 Tenn. Crim. App. LEXIS 687 (Tenn. Crim. 
App. Oct. 20, 2020). 


7. Release Eligibility Date. 

Defendant did not show defendant’s sentence 
for a murder committed as a juvenile violated 
Miller v. Alabama because defendant was sen- 
tenced to life with the possibility of parole. 
State v. Williams, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 518 (Tenn. Crim. App. Aug. 
23, 2019), appeal denied, State v. Johnson, — 
S.W.3d —, 2019 Tenn. LEXIS 573 (Tenn. Dec. 9, 
2019). 

As to defendant’s conviction of aggravated 
assault, both the State and the trial court 


misstated the law; under T.C.A. § 40-35- 
501(k)(7), a person convicted of aggravated as- 
sault that results in death (not that involves 
the use of a deadly weapon) must serve 75 
percent (not 70 percent) of the sentence im- 
posed by the trial court. As the judgment did 
not reflect the verdict announced or the sen- 
tence imposed by the trial court, remand was 
required. State v. Burgess, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Mar. 12, 2021). 


8. Guilty Pleas. 

Petitioner’s guilty plea was unknowing and 
involuntary because the trial court incorrectly 
told petitioner three times that he was facing a 
30-year sentence even though as a Range I 
offender he faced a potential sentence of only 
eight to 12 years, the trial court also misstated 
that aggravated robbery was a non-parolable 
offense, and trial counsel’s assurances that 
petitioner would receive the maximum sen- 
tence if convicted at trial led petitioner to 
believe that he would be sentenced to 30 years’ 
incarceration without the possibility of parole if 
convicted of aggravated robbery at trial. Merri- 
weather v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 558 (Tenn. Crim. App. Sept. 
6, 2019). 


40-35-5038. Authority to determine release status of felon — Grounds 
for denying release status — Hearings — Improvement of 
skills — Presumptions — Written statement of reason for 


denial of parole. 


(a) The board of parole has the authority to parole inmates with felony 
sentences of more than two (2) years or consecutive felony sentences equaling 


a term greater than two (2) years. 


(b) Release on parole is a privilege and not a right, and no inmate convicted 

shall be granted parole if the board finds that: 
(1) There is a substantial risk that the incarcerated individual will not 

conform to the conditions of the release program; 

(2)(A) The release from custody at the time would depreciate the serious- 
ness of the crime of which the incarcerated individual stands convicted or 
promote disrespect for the law, except that the board’s finding shall not be 
the sole basis for denying parole unless the individual is serving a 
sentence for any of the following offenses, in which case the board may 

deny parole for seriousness of the offense: 
(i) First degree murder or an attempt to commit, solicitation of, or 
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facilitation of first degree murder; 

(1) Second degree murder or an attempt to commit or facilitation of 
second degree murder; 

(iii) Voluntary manslaughter; 

(iv) Aggravated vehicular homicide; 

(v) Vehicular homicide; 

(vi) Especially aggravated kidnapping or an attempt to commit or 
facilitation of especially aggravated kidnapping; 

(vii) Trafficking for a commercial sex act; 

(viii) A human trafficking offense; 

(ix) Advertising commercial sexual abuse of a minor; 

(x) Especially aggravated robbery or an attempt to commit or facili- 
tation of especially aggravated robbery; 

(xi) Aggravated rape of a child or an attempt to commit or facilitation 
of aggravated rape of a child; 

(xii) Aggravated rape or an attempt to commit or facilitation of 
ageravated rape; 

(xiii) Rape of a child or an attempt to commit or facilitation of rape of 
a child; 

(xiv) Rape; 

(xv) Aggravated sexual battery; 

(xvi) Especially aggravated burglary; 

(xvii) Aggravated child abuse; 

(xviii) Aggravated sexual exploitation of a minor; 

(xix) Especially aggravated sexual exploitation of a minor; 

(xx) Aggravated vehicular assault; 

(xxi) Aggravated abuse of an elderly or vulnerable adult; or 

(xxii) Vehicular assault; 
(B) Ifthe board denies parole for the seriousness of the offense, then the 


board shall state in writing how the inmate can improve the inmate’s 
chances of being released on parole at the inmate’s next hearing; 
(3) The release from custody at the time would have a substantially 


adverse effect on institutional discipline; or 


(4) The incarcerated individual’s continued correctional treatment, medi- 


cal care or vocational or other training in the institution will substantially 

enhance the incarcerated individual’s capacity to lead a law-abiding life 

when given release status at a later time. 

(c) No person convicted of a sex crime shall be released on parole unless a 
psychiatrist or licensed psychologist designated as a health service provider 
has examined and evaluated the inmate and certified that, to a reasonable 
medical certainty, the inmate does not pose the likelihood of committing sexual 
assaults upon release from confinement. The examination and evaluation shall 
be provided by psychiatrists or licensed psychologists designated as health 
service providers whose services are contracted or funded by the department of 
correction or the board of parole. The board shall consider any other evaluation 
by a psychiatrist or licensed psychologist designated as a health service 
provider that may be provided by the incarcerated individual. 

(d)(1) Within one (1) year prior to an incarcerated individual’s release 

eligibility date, an employee of the department of correction shall meet with 
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the incarcerated individual to create a release plan. The board of parole shall 

conduct a hearing within a reasonable time prior to or upon the individual’s 

release eligibility date to determine the individual’s fitness for parole. 

(2) At the hearing, the board shall permit the video testimony of the 
immediate family members of the victim of a incarcerated individual’s 
criminal offense relative to the fitness of the defendant for parole, if the 
family members are unable to attend the hearing. The board may, by rule, 
establish reasonable guidelines as to what constitutes a family member _ 
being unable to attend a hearing. 

(e) The board shall notify the district attorney general and the sentencing 
court or their successors of the eligibility hearing in the manner provided for 
in § 40-28-107(c). 

(f) If the board determines that a incarcerated individual should be released 
on parole, it shall furnish reasons for that decision to the district attorney 
general who prosecuted the incarcerated individual, the chief law enforcement 
official of the agency that prosecuted the case and the judge who tried that 
incarcerated individual or to their successors, upon their request. 

(g) In determining whether an inmate should be granted parole, the board 
shall consider as a factor the extent to which the inmate has attempted to 
improve the inmate’s educational, vocational or employment skills through 
available department of correction programs while the inmate was incarcer- 
ated. 

(h) Notwithstanding subsection (b), there is a presumption that an inmate 
convicted of a Class E or Class D nonviolent felony offense is to be released on 
parole upon the inmate reaching the inmate’s release eligibility date unless 
good cause is shown as to why the inmate should not be released. As used in 
this subsection (h), “nonviolent felony offense” means a felony offense that does 
not involve serious bodily injury, as defined in § 39-11-106, or death to a victim 
or bystander, does not involve threats reasonably calculated to produce such 
results, and does not involve sexual contact or sexual penetration as those 
terms are defined in § 39-13-501. 

(i)(1) Notwithstanding subsection (b), there is a presumption that an eligible 

inmate must be released on parole, except for good cause shown, upon the 

inmate reaching the inmate’s release eligibility date or any subsequent 
parole hearing. 

(2) For purposes of this subsection (i), “eligible inmate” means an inmate 
who: 

(A)(i) Is currently serving a sentence for a Class E or Class D felony 

offense; or 

(ii) Is currently serving a sentence for a felony that is not classified as 

a violent offense under § 40-35-120(b); 

(B) Is determined to be low risk to reoffend or most appropriately 
supervised in the community under the most recent validated risk and 
needs assessment performed under § 41-1-126; 

(C) Has successfully completed the programming recommended by the 
department of correction based on a validated risk and needs assessment 
performed under § 41-1-126, or can complete any recommended program- 
ming while on parole supervision; 
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(D) Has not received a Class A or Class B disciplinary offense under 
department of correction policy within one (1) year of the inmate’s parole 


hearing; and 


(EK) Has not been convicted of a violent sexual offense, as defined in 
§ 40-39-202; sexual offense, as defined in § 40-24-108(b) or § 40-39-202; 
or sex offense, as defined in § 39-13-703. 
(3) This subsection (i) does not eliminate or otherwise affect the require- 
ments of subsection (c) or § 40-28-116(a)(2). 
(j) Upon declining to grant parole in any case, the board must state in 
writing the reason for declining parole and how the inmate can improve the 
inmate’s chance of being released on parole in the future. 


History. 

Acts 1989, ch. 591, § 6; 1990, ch. 729, § 2; 
1990, ch. 980, § 34; 1992, ch. 991, § 18; 1993, 
Bn, 200, § 1; 1994; ch. 730, § 2; 2012; ch: 727, 
§ 58; 2019, ch. 488, § 2; 2021, ch. 381, §§ 1, 2; 
2021, ch. 409, § 19; 2021, ch. 410, §§ 12-14. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 

Acts 2021, ch. 410, § 25 provided that the 
act, which amended this section, shall apply to 
parole determinations made on or after July 1, 
2021. 


Amendments. 

The 2021 amendment by ch. 381, substituted 
“incarcerated individual’s” for “defendant’s” 
throughout the section; substituted “incarcer- 
ated individual” for “defendant” throughout the 
section; and rewrote (d)(1) which read: “(1) The 
board shall conduct a hearing within a reason- 
able time prior to a defendant’s release eligibil- 
ity date to determine a defendant’s fitness for 
parole.” 


The 2021 amendment by ch. 409, in (h), 
deleted “, as defined in § 40-36-102,” following 
“Class D nonviolent felony offense,”, added “As 
used in this subsection (h), ‘nonviolent felony 
offense’ means a felony offense that does not 
involve serious bodily injury, as defined in § 39- 
11-106, or death to a victim or bystander, does 
not involve threats reasonably calculated to 
produce such results, and does not involve 
sexual contact or sexual penetration as those 
terms are defined in § 39- 13-501.” at the end of 
the paragraph. 

The 2021 amendment by ch. 410, redesig- 
nated former (b)(2) as (b)(2)(A); added “, except 
that the board’s finding shall not be the sole 
basis for denying parole unless the individual is 
serving a sentence for any of the following 
offenses, in which case the board may deny 
parole for seriousness of the offense:” at the end 
of the introductory language in present 
(b)(2)(A); added (b)(2)(A)G)—(b)(2)(B); deleted 
the last sentence of (g) which read: “The board 
shall have the right to deny parole to an inmate 
who has made no attempt to improve such 
skills while incarcerated.”; and added (1) and (j). 


Effective Dates. 
Acts 2021, ch. 381, § 3. May 11, 2021. 
Acts 2021, ch. 409, § 27. July 1, 2021. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


4. Parole Properly Denied. 
5. Parole Hearing. 


4. Parole Properly Denied. 

Trial court did not err by denying the in- 
mate’s petition for writ of certiorari challenging 
the Tennessee Board of Parole’s denial of parole 
because the seriousness of the offense was a 
proper, independent basis for denying parole. 
Ferguson v. Tenn. Bd. of Parole, — S.W.3d —, 
2019 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
July 9, 2019). 


Tennessee Board of Paroles did not act arbi- 
trarily, fraudulently, illegally, in excess of its 
authority, or without material evidence in de- 
nying the inmate’s request for parole because 
the inmate was permitted to present exhaus- 
tive evidence of his rehabilitation, and the 
details of the offense at issue were serious. 
Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 
2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 


5. Parole Hearing. 
Inmate’s contention that the Tennessee 
Board of Parole failed to consider his comple- 


40-35-506 


tion of education, vocational, and employment 
skills programs in making the decision to deny 
parole was not supported by the record because 
the transcript of the parole hearing showed 
that the Board received and considered the 
inmate’s accomplishments while in prison and 
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gave no indication that he would be paroled if 
the psychological evaluation was favorable. 
Ferguson v. Tenn. Bd. of Parole, — S.W.3d —, 
2019 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
July 9, 2019). 


40-35-506. Eligible inmates — Release on mandatory reentry supervi- 


sion. 


(a) As used in this section, “eligible inmate” means an inmate who: 

(1) Is serving a felony sentence for an offense that occurred on or after 
July 1, 2021; 

(2) Is eligible for parole consideration; 

(3) Is calculated to have one (1) year or less remaining until expiration of 
all sentences that the inmate is serving or set to serve, or is calculated to 
reach the inmate’s release eligibility date with less than one (1) year 
remaining until expiration; 

(4) Does not have an active detainer for new or untried charges or 
sentences to serve in other jurisdictions; 

(5) Has not been classified as maximum or close custody for disciplinary 
reasons in the previous two (2) years; and 

(6) If the inmate has previously had the inmate’s probation or parole 
revoked, has served at least six (6) months since returning to custody after 
revocation of probation or parole. 

(b)(1) The department of correction shall determine whether an inmate is an 
eligible inmate. Notwithstanding § 40-35-5038, an eligible inmate must be 
released on mandatory reentry supervision one (1) year prior to the inmate’s 
sentence expiration date as calculated by the department or, if the inmate is 
not eligible for parole one (1) year prior to the inmate’s sentence expiration 
date, upon reaching the inmate’s release eligibility date. Upon release, an 
eligible inmate is subject to mandatory reentry supervision until the 
inmate’s sentence expiration date. The release must be under the terms and 
conditions established by the department of correction. The board of parole 
shall issue a certificate of mandatory reentry supervision to such offenders. 

(2) Eligible inmates released on mandatory reentry supervision must be 
considered released on parole and must be supervised and subject to 
violations or revocation under chapter 28 of this title to the same extent as 
discretionary parolees. All provisions relative to imposition of graduated 
sanctions under chapter 28 of this title apply to eligible inmates released on 
mandatory reentry supervision. 

(3) Upon the issuance of a violation warrant regarding an eligible inmate, 
the inmate does not earn credit toward completion of the sentence until the 
removal of the delinquency. 

(4) Mandatory reentry supervision for eligible inmates is not a commuta- 
tion of sentence nor any other form of executive clemency. 

(c) Notwithstanding § 40-35-111, upon expiration of a sentence of confine- 


ment for a person who is not an eligible inmate, the inmate must be released 
and subject to mandatory reentry supervision for a period of one (1) year 
following the inmate’s sentence expiration date under conditions to be pre- 
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scribed by the department of correction: Noncriminal, technical violations of 
»supervision conditions by ineligible inmates must not result in revocation of 
“supervision or incarceration. The mandatory reentry supervision period must 


be calculated by the department of correction. 

(d) Mandatory reentry supervision under this section constitutes release 
into the community under the direct or indirect supervision of any state or 
local governmental authority or a private entity contracting with the state or 
a local government for purposes of § 40-35-114(18). 


‘History. 


Acts 2021, ch. 410, § 15. 


‘Compiler’s Notes. 


Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Acts 2021, ch. 410, § 25 provided that the 
act, which amended this section, shall apply to 
parole determinations made on or after July 1, 
2021. 


Effective Dates. 
Acts 2021, ch. 410, § 25. July 1, 2021. 


CHAPTER 36 
COMMUNITY CORRECTIONS 


Part 1. General Provisions 


Section 
40-36-103. Purposes of chapter. 


40-36-104. Goals of this chapter — Use of funding — Appropriation of funding. 
40-36-105. Duties of the department of correction. 


40-36-106. Eligible offenders. 


PART 1 
GENERAL PROVISIONS 


40-36-103. Purposes of chapter. 


The purposes of this chapter are to: 

(1) Establish a mechanism for using state funds to contract with local 
governments and qualified private entities to develop community-based 
alternatives to incarceration that provide a treatment-centered pathway for 
offenders, thereby reserving state penal institution, local jail, or workhouse 
bed space for other offenders; 

(2) Facilitate the growth of treatment-centered pathways to alleviate 
geographical disparities in Tennessee with respect to the availability of such 
pathways available to judges at sentencing; and 

(3) Reduce the number of felony offenders committed to state penal 
institutions, local jails, and workhouses for whom a treatment-centered 
pathway and appropriate evidence-based community supervision will result 
in less recidivism and more effective outcomes. 


History. court determinations made on or after July 1, 
Acts 1985 (1st Ex. Sess.), ch. 3, § 3;2021,ch. 2021. 
leet Amendments. 


Compiler’s Notes. 
Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 


The 2021 amendment deleted former (1) 
which read: “(1) Establish a policy within the 
state to punish selected, nonviolent felony of- 


40-36-104 


fenders in front-end community based alterna- 
tives to incarceration, thereby reserving secure 
confinement facilities for violent felony offend- 
ers; and”; redesignated former (2) as (1); in 
present (1), substituted “for using” for 
“whereby”, substituted “to contract with” for 
“are granted to”, substituted “community-based 
alternatives to incarceration that provide a 
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treatment-centered pathway for offenders, 
thereby reserving state penal institution, local 
jail, or workhouse bed space for other offend- 
ers;” for “a range of front end”; and added 
present (2) and (3). 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


NOTES TO DECISIONS 


3. Alternative Sentencing. 

Trial court did not abuse its discretion by 
ordering defendant to serve her total effective 
sentence of two years in confinement because 
she had been convicted under the Drug-Free 
School Zone Act and was ineligible for commu- 
nity corrections. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
denying community corrections on the grounds 
that defendant had been convicted under the 
Drug-Free School Zone (DFSZ) Act because it 
properly applied precedent to defendant’s case; 
previous panels of the court of appeals con- 


cluded that a defendant convicted of violating 
the DFSZ Act had to serve the sentence in 
confinement. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
denying defendant a community corrections 
sentence as defendant’s rehabilitation potential 
was poor because he had previously failed to 
comply with the terms of release; and he was 
ordered to receive drug treatment previously, 
but continued to use and sell drugs. State v. 
Chavez, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 718 (Tenn. Crim. App. Nov. 12, 2019). 


40-36-104. Goals of this chapter — Use of funding — Appropriation of 


funding. 


(a) This chapter is intended to accomplish the following goals: 

(1) Maintain safe and cost efficient community correctional programs that 
also involve close supervision of offenders; 

(2) Promote accountability of offenders to their local community by 
requiring direct financial restitution to victims of crimes and community 
service restitution to local governments and community agencies; 


(3) [Deleted by 2021 amendment.] 


(4) Reduce the number of nonviolent felony offenders committed by 
participating counties to correctional institutions and jails by punishing 
these offenders in noncustodial options as provided in this chapter; 

(5) Provide opportunities for offenders demonstrating special needs to 
receive services that enhance their ability to provide for their families and 
become contributing members of their community; 

(6) Encourage the involvement of local officials and leading citizens in 


their local correctional system; and 


(7) Promote the development of community corrections programs which 
are tailored to the specific needs of each participating county, and which are 
creative and innovative, within this state. 

(b) Funds awarded under this chapter, including funds paid pursuant to 
contracts entered in accordance with this chapter, must not be used to 
supplant existing state or local government funds and must not be used for: 

(1) Construction, renovation, or operation of local correctional facilities; 


provided, however, that this subdivision (b)(1) does not prohibit the use of 
such funds to expand jail-based programs for offenders sentenced to split 
confinement in conjunction with a sentence of probation under chapter 35 of 
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this title; 

(2) Construction, renovation, or operation of state facilities; or 
(3) Salaries of state probation and parole officers. 

(c) Administrative costs connected with the expenditure of funds awarded 
under this chapter shall not exceed a percentage amount established by the 
department of correction. 

(d) Funding under this chapter shall be appropriated on an annual basis 
and any unspent moneys shall be returned to the department of correction to 
be used for reallocation to other programs administered by the department of 
correction as authorized under this chapter. 


History. Amendments. 
Acts 1985 (1st Ex. Sess.), ch. 3, § 4; 2021, ch. The 2021 amendment deleted present (a)(3) 
409, §§ 138, 14. which read: “Fill gaps in the local correctional 


system through the development of a range of 


Compiler’s Notes. pirabicty TEE ( 
Acts 2021, ch. 409, § 27 provided that the sentencing.”: and added (b)_(d). 


act, which amended this section, shall apply to 
court determinations made on or after July 1, Effective Dates. 
2021. Acts 2021, ch. 409, § 27. July 1, 2021. 


40-36-105. Duties of the department of correction. 


In addition to those otherwise provided by law, the department of correction 
has the following powers, duties and responsibilities: 

(1) Administer this chapter within the goals and mandates of this 
chapter; 

(2) Conduct statewide public education concerning the purposes and goals 
of this chapter and make a report to the criminal justice committee of the 
house of representatives, judiciary committee of the senate, and fiscal review 
committee regarding the effectiveness of diversion of offenders from state 
correctional institutions; 

(3) Provide technical assistance and training to local governments, pri- 
vate agencies and local community corrections advisory boards regarding 
community corrections and this chapter; 

(4) Facilitate the development of local community corrections plans; 

(5) Develop minimum standards, policies and administrative rules in 
accordance with the requirements of the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, for the statewide implementation of this 
chapter; 

(6) Develop and implement an application process and procedures; 

(7) Review community corrections plans and provide grant funding; and 

(8) The department of correction may conduct evaluations of funding 
recipients under this chapter, annually or as often as needed, to ensure 
accountability and to measure the efficiency of the community-based alter- 
natives to incarceration conducted under this chapter, and contractors must 
participate in the evaluations. The form and methods of the evaluations 
must be determined by the department. Funding recipients under this 
chapter must substantially comply with the standards and administrative 
regulations of the department defining the effectiveness of a community- 
based alternative to incarceration and must maintain, collect, and provide to 
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the department, annually or as otherwise requested, any information 
required by the department for evaluation, which may include, but is not 


limited to: 


(A) The number of individuals admitted to the community-based alter- 


native to incarceration; 


(B) The ratio of staff members to offenders; 
(C) The number of successful completions of the community-based 


alternative to incarceration; 


(D) The average time for an individual to successfully complete the 
community-based alternative to incarceration; 

(E) The number of individuals in the community-based alternative to 
incarceration who have incurred a new arrest, new conviction, or revoca- 
tion of a community correction sentence, including the type of arrest, 
conviction, or revocation and the underlying conduct resulting in the 
arrest, conviction, or revocation; and 

(F) The average time an individual spends in the community-based 
alternative to incarceration before a new arrest, conviction, or revocation. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 14; 1998, 
ch. 1049, § 45; :2012."ch.°727, § 46; 2012: ‘ch. 
236, § 44; 2019, ch. 345, § 61; 2021, ch. 64, 
§ 52; 2021, ch. 409, § 15. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 
The 2021 amendment by ch. 64, substituted 


40-36-106. Eligible offenders. 


“criminal justice committee of the house of 
representatives” for “committee of the house of 
representatives having oversight over correc- 
tions” in (2). 

The 2021 amendment by ch. 409, rewrote (8) 
which read: “(8) Conduct an annual program 
evaluation of all programs once per year or as 
often as needed to ensure program accountabil- 
ity.” 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


(a)(1) An offender who meets all of the following minimum criteria shall be 
considered eligible for punishment in the community under this chapter: 
(A) Persons who, without this option, would be incarcerated in a 


correctional institution; 


(B) Persons who are convicted of property-related or drug- or alcohol- 
related felony offenses or other felony offenses not involving crimes 
against the person as provided in title 39, chapter 13, parts 1-5; 

(C) Persons who are convicted of nonviolent felony offenses; 

(D) Persons who are convicted of felony offenses in which the use or 
possession of a weapon was not involved; 

(KE) Persons who do not demonstrate a present or past pattern of 


behavior indicating violence; 


(F) Persons who do not demonstrate a pattern of committing violent 


offenses; 


(G) Persons who have not been convicted of a sexual offense under title 


39, chapter 13, part 5; 


(H) Persons who do not meet the definition of a sexual offender or 
violent sexual offender under § 40-39-202; and 
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(I) Persons who are not required to serve a sentence of community 
supervision for life under § 39-13-524. 
(2) Persons who are sentenced to incarceration or are on escape at the 
time of consideration will not be eligible for punishment in the community. 
(b) Offenders shall not be excluded from the program on the basis of prior 


| convictions for nonviolent felony offenses, but may, at the discretion of the 
}court and local community corrections advisory board, be excluded on the basis 
}of prior convictions for felony offenses that would not meet the eligibility 
criteria provided in subsection (a). 


(c) Felony offenders not otherwise eligible under subsection (a), and who 


)would be usually considered unfit for probation due to histories of chronic 


‘alcohol or drug abuse or mental health problems, but whose special needs are 
treatable and could be served best in the community rather than in a 
correctional institution, may be considered eligible for punishment in the 


community under this chapter. 


(d) The eligibility criteria established in this section shall be interpreted as 


minimum state standards, guiding the determination of eligibility of offenders 
junder this chapter. 


(e)(1) Notwithstanding any law to the contrary, the court is authorized to 
sentence an eligible defendant as defined in this section to any appropriate 
community-based alternative to incarceration provided in accordance with 
the terms of this chapter, and under the additional terms and conditions as 
the court may prescribe, in lieu of incarceration in a state penal institution 
or local jail or workhouse. 

(2) In sentencing an eligible defendant to any community-based alterna- 
tive to incarceration, the court shall possess the power to set the duration of 
the sentence for the offense committed at any period of time up to the 
maximum sentence within the appropriate sentence range and shall retain 
the authority to alter or amend at any time the length, terms or conditions 
of the sentence imposed. 

(3)(A) The court also has the power to terminate an offender from the 

program and to place the offender on supervised or unsupervised proba- 

tion upon a showing that the offender did abide by the conditions imposed 
on the original sentence and that the offender’s placement on probation 
presents no substantial risk to public safety. This authority of the court 
extends to offenders not originally eligible for probation after service of at 
least one (1) year. 

(B) Failure to comply with the terms of probation subjects the offender 

to revocation proceedings conducted by the court pursuant to § 40-35-311. 

If incarcerated, the offender receives credit only for actual time served in 

the community-based alternative program. 

(4) The court shall also possess the power to revoke the sentence imposed 
at any time due to the conduct of the defendant or the termination or 
modification of the program to which the defendant has been sentenced, and 
the court may resentence the defendant to any appropriate sentencing 
alternative, including incarceration, for any period of time up to the 
maximum sentence provided for the offense committed, less any time 
actually served in any community-based alternative to incarceration. The 
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resentencing shall be conducted in compliance with § 40-35-210. 

(5) The district attorney general, victim, defense attorney and probation 
and parole officer should be consulted regarding potential referrals to the 
program; however, the court shall have the final decision. 

(f) Nothing in this section shall prevent a court from permitting an eligible 
defendant to participate in a community-based alternative to incarceration as 
a condition of probation in conjunction with a suspended sentence, split 
confinement or periodic confinement as provided in chapter 35 of this title. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 3, § 6; 1998, ch. 
221, § 2; 1996, ch. 675, § 38; 1998, ch. 1049, 
§ .48; 2005) chi 353.8) 172202 ech) 40928 411, 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 
2021 amendment added (a)(1)(G)— | 


The 
(a)(1)(D. 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


10. Alternative Sentencing Denied. 

12. Revocation of Sentence. 

13. Incarceration and Extension of Proba- 
tion. 

15. Credits. 

17. Findings. 


10. Alternative Sentencing Denied. 

Trial court did not err in denying defendant’s 
request for an alternative sentence because 
defendant admittedly was not eligible for pro- 
bation and community correction was not ap- 
propriate given that defendant was on release 
sentence when he was charged with delivery of 
cocaine, had been tried multiple times on re- 
lease status without being able to comply, and 
had multiple convictions for delivery of cocaine. 
State v. Dewalt, — S.W.3d —, (Tenn. Crim. App. 
July 12, 2019). 

Trial court did not abuse its discretion by 
denying community corrections on the grounds 
that defendant had been convicted under the 
Drug-Free School Zone (DFSZ) Act because it 
properly applied precedent to defendant’s case; 
previous panels of the court of appeals con- 
cluded that a defendant convicted of violating 
the DFSZ Act had to serve the sentence in 
confinement. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve her total effective 
sentence of two years in confinement because 
she had been convicted under the Drug-Free 
School Zone Act and was ineligible for commu- 
nity corrections. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 


Trial court did not abuse its discretion by | 
ordering defendant to serve his total effective — 
sentence of two years in confinement because | 
defendant was not eligible for community cor- | 
rections as he was convicted under the Drug- | 


Free School Zone Act; defendants dealing drugs 
in school zones who were sentenced to the 
minimum term in their sentencing range would 
serve 100% of their sentences; and defendant 
received concurrent sentences of two years for 
each conviction of sale of a Schedule III con- 
trolled substance within a drug-free zone, de- 
livery of a Schedule III controlled substance 
within a drug-free zone, and maintaining a 
dwelling where a controlled substance was kept 
or sold, which were the minimum sentences for 
those offenses. State v. Diggs, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 501 (Tenn. Crim. 
App. Aug. 20, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 29 (Tenn. Jan. 15, 2020). 

Trial court did not abuse its discretion by 
denying defendant’s request for alternative 
sentencing and by imposing within-range con- 
secutive sentences when defendant was con- 
victed of possession of heroin with the intent to 
sell and possession with intent to deliver 0.5 
gram or more of cocaine because the court 
considered the presentence report, defendant’s 
prior drug-related felonies and misdemeanors, 
defendant’s physical and mental conditions, the 
nature of the offenses, defendant’s likelihood of 
rehabilitation, and the evidence presented. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 


12. Revocation of Sentence. 
Defendant was properly ordered to serve the 
rest of defendant’s sentence in confinement, 
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upon revocation of defendant’s community cor- 
/ rections sentence, because (1) defendant’s vio- 
lation was shown by a preponderance of the 
evidence, and (2) this was the third time defen- 


_ dant violated the conditions of defendant’s com- 


munity corrections sentence. State v. Bateman, 
_~—8.W.3d —, 2019 Tenn. Crim. App. LEXIS 367 
(Tenn. Crim. App. June 26, 2019). 

Trial court did not abuse its discretion in 
finding defendant violated the terms of her 
community corrections sentence as she ab- 
sconded from the halfway house, and she ad- 
mitted to violating the terms of her community 
corrections sentence; however, the trial court 
erred in increasing defendant’s sentence from 


five years, six months to eight years because 


the trial court did not conduct a sentencing 
hearing pursuant to the principles of the Sen- 
tencing Reform Act, and did not state on the 
record specific findings of fact upon which ap- 
plication of the sentencing principles was 
based. State v. Frye, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Oct. 3, 
2019). 

Trial court did not err in revoking defen- 
dant’s probationary sentence because it main- 
tained jurisdiction to correct defendant’s origi- 
nal sentence at any time before its expiration 
since it was illegal; defendant was convicted of 
aggravated robbery, and, in consequence, was 
ineligible for probation despite having received 
a sentence of 10 years or less, and he was not 
eligible for any form of alternative sentencing. 


‘State v. Contreras, — S.W.38d —, 2019 Tenn. 
‘Crim. App. LEXIS 642 (Tenn. Crim. App. Oct. 9, 
2019). 


Sufficient evidence supported the trial court’s 
revocation of defendant’s community correc- 
tions sentence; defendant conceded that his 
federal conviction for illegally reentering the 
country violated the terms of his suspended 


‘sentence. State v. Espinoza, — S.W.3d —, 2020 


Tenn. Crim. App. LEXIS 81 (Tenn. Crim. App. 
Feb. 11, 2020). 

In connection with the revocation of defen- 
dant’s community corrections sentence, defen- 
dant cited no law that his detention by immi- 


gration authorities was an invalid basis for a 


violation warrant, but despite any waiver, the 
detention itself was not the sole or primary 
violation alleged, the trial court seemed to rely 
exclusively on his federal conviction in revoking 


this sentence, he waived any due process chal- 


lenge related to the lack of an amended war- 
rant, and he had actual notice of the alleged 
violation. State v. Espinoza, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 81 (Tenn. Crim. App. 


‘Feb. 11, 2020). 


Trial court did not abuse its decision in re- 
voking defendant’s community corrections sen- 


‘tences and in ordering defendant to serve the 


balance of the sentence in confinement because 
defendant violated the conditions of the com- 
munity corrections behavior contract, failed to 
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complete a mandatory drug program, failed to 
complete classes, did not do her community 
service, and tested positive for drugs numerous 
times. Furthermore, defendant removed defen- 
dant’s house arrest band, absconded, and was 
arrested on new charges. State v. Smith, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 225 
(Tenn. Crim. App. Apr. 7, 2020). 

Trial court did not abuse its discretion when 
it revoked defendant’s community corrections 
sentence because there was overwhelming evi- 
dence presented during the revocation hearing 
to prove that he violated the conditions of his 
community corrections sentence, as he tested 
positive for numerous drugs numerous times 
and was arrested for possession of crystal 
methamphetamine, he had been given alterna- 
tive sentences and had been admitted to a 
rehabilitation facility numerous times, and by 
his own admission, defendant had been unable 
to comply with multiple opportunities to com- 
plete an alternative sentence. State v. Milam, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. May 12, 2020). 

Trial court did not abuse its discretion by 
revoking defendant’s community corrections 
sentence and ordering him to serve the remain- 
der of his sentence in confinement because the 
record contained overwhelming evidence that 
he had violated the conditions of his community 
corrections sentence, as he tested positive for 
THC, failed to make weekly meetings, failed to 
be at home when checked upon, and committed 
the offense of DUI. State v. Gwaltney, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 718 (Tenn. 
Crim. App. Nov. 10, 2020). 


13. Incarceration and Extension of Pro- 
bation. 

Trial court did not abuse its discretion either 
in increasing defendant’s sentence or in order- 
ing that he serve the sentence in incarceration, 
after the revocation of his community correc- 
tions sentence; the trial court considered the 
presentence report and the facts of the original 
offense and subsequent violation, rejected any 
mitigating factors, and found that defendant 
had not shown a potential for rehabilitation. 
State v. Espinoza, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 81 (Tenn. Crim. App. Feb. 11, 
2020). 

In a case in which defendant appealed from 
the revocation of his community corrections 
sentence, the court of criminal appeals con- 
cluded the trial court did not abuse its discre- 
tion in ordering defendant to serve the balance 
of his sentence in confinement. Defendant ad- 
mitted that he “shot dope” and failed to report 
while on a community corrections sentence. 
State v. Mason, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 153 (Tenn. Crim. App. Feb. 28, 
2020). 


15. Credits. 
Appellate court agreed with the State’s con- 
cession that defendant was entitled to credit 
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toward his sentence for time spent in commu- 
nity corrections from the time after an 
amended judgment was entered until the war- 
rant for a violation was issued. State v. Colli- 
gan, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 410 (Tenn. Crim. App. July 12, 2019). 


17. Findings. 
In an action by the State challenging the 
imposition of a community corrections sen- 
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tence, reversal was required because it was not 
completely clear what the trial court’s rational 
for placing defendant on community corrections 
was, as the trial court immediately ordered 
defendant to serve his sentence on community 
corrections without making any additional 
findings after the State pointed out that defen- 
dant did not quality for probation. State v. 
Thornton, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 26 (Tenn. Crim. App. Jan. 15, 2021). 


CHAPTER 38 
VICTIMS’ RIGHTS 


Part 1. Victims’ Bill of Rights 


Section 
40-38-111. Notifying victim of rights — Definitions — Confidentiality. 
40-38-119. Rights of victim of a sexually-oriented crime. 
Part 6. Home Address Confidentiality Program 
40-38-601. Part definitions. 
40-38-602. Crime victim address confidentiality program. 
40-38-604. Application for substitute address. 
40-38-608. 


Cancellation of program participant’s certification — Notice of cancellation — Request 


to withdraw from program — Responsibility to notify others that substitute 


address is no longer valid. 


PART 1 
VICTIMS’ BILL OF RIGHTS 


40-38-103. Rights of crime victims — Generally. 


NOTES TO DECISIONS 


2. Victim Photographs. 

Even if the admission via the victim’s parent 
of multiple photographs of the victim taken 
during the victims’ life was error in defendants’ 
trial for first degree premeditated murder and 
aggravated assault, the error was harmless. 
State v. Ponder, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 504 (Tenn. Crim. App. Aug. 21, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 559 (Tenn. Dec. 5, 2019). 

Trial court did not err by admitting the life 
photograph of the victim because the statute 
was constitutional, the photograph was rel- 
evant to show the victim’s general appearance 
while alive, and nothing in the photograph, 
which showed the victim standing alone in a 


suit and smiling, was prejudicial to defendant. 
State v. Donaldson, — $.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 572 (Tenn. Sept. 16, 2020). 

Trial court did not err by admitting a photo- 
graph of the victim taken while he was alive 
because the State offered it to show the victim’s 
appearance before his death. The trial court did 
not err abuse its discretion because it consid- 
ered the light in the background and the vic- 
tim’s black clothing but found there was noth- 
ing unfairly prejudicial about the photograph. 
State v. Griffin, — S.W.38d —, 2021 Tenn. Crim. 
App. LEXIS 110 (Tenn. Crim. App. Mar. 24, 
2021). 


40-38-111. Notifying victim of rights — Definitions — Confidentiality. 


(a) Victims, under the Tennessee Constitution, Article I, § 35, have the right 
to be informed of proceedings and the right to be informed of each of the rights 


conferred upon the victims. 
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(b) When a victim appears before a judicial commissioner, magistrate or 
general sessions court clerk or one of the clerk’s duly sworn deputies to obtain 
“an arrest warrant, the commissioner, magistrate, general sessions court clerk 
or the clerk’s duly sworn deputy shall notify the victim of the victim’s rights 
under the Tennessee Constitution, Article I, § 35. The victims of crime state 
coordinating council will provide, upon request, sufficient copies of the form or 
brochure to be used to provide notice to victims under this subsection (b). 

(c) If a law enforcement officer obtains an arrest warrant on behalf of a 
victim, the agency employing the officer shall notify the victim of the victim’s 

rights under the Tennessee Constitution, Article I, § 35 and of the first court 
date at which the defendant will be required to appear. The victims of crime 
state coordinating council will provide, upon request, sufficient copies of the 
form or brochure to be used to provide notice to victims under this subsection 
(c). 

(d) At the defendant’s initial court appearance, the judge shall inform the 
victim, if the victim is present, of the victim’s rights under the Tennessee 
Constitution, Article I, § 35. The judge shall also inform the victim that the 
clerk of the court will have a form on which the rights are listed and a 
telephone number that the victim can call for further information regarding 
future proceedings involving the defendant. 

(e) Following the indictment or presentment being returned by a grand jury 
against the defendant for a violent crime, the district attorney general of the 
district in which the indictment or presentment was returned shall notify the 
‘victim of the offense of that victim’s rights under the Tennessee Constitution, 
‘Article I, § 35, and of the dates of all future trial court proceedings involving 
‘the defendant. 

(f) Following the indictment or presentment being returned by a grand jury 
against the defendant for a nonviolent crime, the district attorney general of 
the district in which the indictment or presentment was returned shall notify 
the victim of the offense of that victim’s rights under the Tennessee Constitu- 
‘tion, Article I, § 35 and shall give the victim a telephone number to call for 
‘further information regarding future trial court proceedings involving the 
‘defendant. 

(g) As used in this section, “violent crime” means any of the following 
offenses: 

(1) Aggravated arson, as defined in § 39-14-302; 

(2) Aggravated assault, as defined in § 39-13-102 which results in serious 
bodily injury; 

(3) Aggravated child abuse and neglect, as defined in § 39-15-402; 

(4) Aggravated kidnapping, as defined in § 39-13-304; 

(5) Aggravated rape, as defined in § 39-13-502; 

(6) Aggravated robbery, as defined in § 39-13-402; 

(7) Aggravated sexual battery, as defined in § 39-13-504; 

(8) Aggravated vehicular homicide, as defined in § 39-13-218; 

(9) Carjacking, as defined in § 39-13-404; 

(10) Criminally negligent homicide, as defined in § 39-13-212; 

(11) Especially aggravated burglary, as defined in § 39-13-1004; 

(12) Especially aggravated kidnapping, as defined in § 39-13-305; 
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(13) Especially aggravated robbery, as defined in § 39-13-4083; 

(14) First degree murder, as defined in § 39-13-202; 

(15) Incest, as defined in § 39-15-302; 

(16) Kidnapping, as defined in § 39-13-3083; 

(17) Rape, as defined in § 39-13-503; 

(18) Rape of a child, as defined in § 39-13-522; 

(19) Reckless homicide, as defined in § 39-13-215; 

(20) Second degree murder, as defined in § 39-13-2100; 

(21) Sexual battery by an authority figure, as defined in § 39-13-527; 

(22) Sexual battery, as defined in § 39-13-505; 

(23) Stalking, as defined in § 39-17-315; 

(24) Statutory rape, as defined in § 39-13-506; 

(25) Vehicular assault, as defined in § 39-13-106; 

(26) Vehicular homicide, as defined in § 39-13-2138; or 

(27) Voluntary manslaughter, as defined in § 39-13-211. 
(h) As used in this section, “nonviolent crime” means any crime not defined 

as a “violent crime” in subsection (g). 

(i(1) Any identifying information concerning a crime victim obtained pur- 
suant to this section shall be confidential. 

(2) For purposes of subdivision (i)(1), “identifying information” means the 
name, home and work addresses, telephone numbers and social security 
number. 


History. Effective Dates. 
Acts 2000, ch. 790, § 1; 2004, ch. 547, § 2; Acts 2021, ch. 545, § 19. July 1, 2021. 
2009, ch. 176, § 7; 2021, ch. 545, § 16. 


Amendments. 
The 2021 amendment substituted “§ 39-13- 
1004” for “§ 39-14-404” in (g)(11). 


40-38-119. Rights of victim of a sexually-oriented crime. 


(a) As used in this section: 

(1) “Crime assistance program” includes, but is not limited to, programs 
that provide appropriate counseling and support to victims; 

(2) “Sexually-oriented crime” means those crimes listed in § 29-13-118(b); 
and 

(3) “Victim” means a victim of a sexually-oriented crime. 

(b) A victim of a sexually-oriented crime has the right, upon request, to: 

(1) Consult with a crime victim advocate from a crime assistance program 
or a victim-witness coordinator as provided for in § 8-7-206 at any stage of 
the criminal proceeding; 

(2) Have a support person of the victim’s choosing present during any 
forensic medical examination and during any interview with law enforce- 
ment, the prosecuting attorney, the defendant, or the defendant’s attorney; 

(3) Be interviewed by a law enforcement officer of the gender of the 
victim’s choosing if reasonably available; 

(4) Be informed by the appropriate agency of a change in the status of the 
victim’s case, including whether the case has been closed or reopened; 
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(5) Be notified when the investigating agency has received results of the 

medical forensic evidence DNA analysis from the Tennessee bureau of 
investigation or other similar qualified laboratory; 

(6) Be informed of whether a DNA sample was obtained from the analysis 
and whether the analysis resulted in a match to a DNA profile in state or 
federal databases unless disclosure would impede or compromise the inves- 
tigation; and 

(7)(A) Be informed, upon a victim’s request, by the appropriate law 

enforcement agency at least sixty (60) days before the intended date of 

destruction or disposal of the victim’s sexual assault evidence collection kit 
evidence or other evidence from an unsolved sexual assault case if the 
intended date of destruction or disposal is prior to the expiration of the 
applicable statute of limitations; and 
(B) Request retention of the evidence for an additional twelve (12) 
months or for a time period agreed upon by the victim and the appropriate 
law enforcement agency. 
(c) The victim has a duty to keep current information regarding the victim’s 
location so that the appropriate agency may be able to contact the victim. 


History. 
Acts 2021, ch. 362, § 9. 


Compiler’s Notes. 
Acts 2021, ch. 362, § 1 provided that the act 


is known and may be cited as the “Jim Coley 
Protection for Rape Survivors Act”. 


Effective Dates. 
Acts 2021, ch. 362, § 11. July 1, 2021. 


PART 3 
CONSTITUTIONAL RIGHTS OF VICTIMS 


40-38-301. Intent of general assembly. 


NOTES TO DECISIONS 


1. Ex Post Facto Clause. 

Changes in the law concerning victim input 
in the parole process did not violate the ex post 
facto clause of the federal and State constitu- 
tions because the parole standards had not 
changed as applied to the inmate; the Tennes- 
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see Board of Paroles had always been required 
to consider the seriousness of the offense in 
determining a prisoners parole eligibility. 
Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 
2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 


NOTES TO DECISIONS 


2. Right of Crime Victim to Be Present. 
It was no error to allow a victim’s family to be 
present at an inmate’s parole hearing by video- 
conference because (1) family members of a 
deceased victim had a statutory right to be 
present at critical stages of the criminal justice 
process, including any parole hearing, and (2) 


the Board of Probation and Parole was not 
required to adopt a rule restricting such par- 
ticipation to cases of medical necessity. Morris 
v. Tenn. Bd. of Prob. & Parole, — S.W.3d —, 
2019 Tenn. App. LEXIS 347 (Tenn. Ct. App. 
July 15, 2019). 
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PART 6 
HOME ADDRESS CONFIDENTIALITY PROGRAM 


40-38-601. Part definitions. 


As used in this part: 

(1) “Address confidentiality program” or “program” means the program 
created under this part to protect the confidentiality of the confidential 
address of a relocated victim of domestic abuse, stalking, human trafficking, 
rape, sexual battery, or any other sexual offense; 

(2) “Administrator of elections” means the chief county election adminis- 
trative officer appointed by the county election commission and such official’s 
designee or designees; 

(3) “Applicant” means the person who applies to be a program participant 
and who is or has been a victim of domestic abuse, stalking, human 
trafficking, rape, sexual battery, or another sexual offense; 

(4) “Application” means the form or forms submitted, in the manner 
prescribed by the secretary of state, by an individual requesting certification 
for the address confidentiality program; 

(5) “Application assistant” means an employee or volunteer at an agency 
or organization that serves victims of domestic abuse, stalking, human 
trafficking, rape, sexual battery, or any other sexual offense, who has 
received training and certification from the secretary of state to help 
individuals complete applications to be program participants; 

(6) “Co-applicant” means the spouse, parent, or fiduciary of the applicant 
who lives in the same residence as the applicant at the time the application 
is made and who resides in the same residence with the applicant while the 
applicant is a program participant; 

(7) “Confidential address” means the actual address of a program partici- 
pant’s residence, school, institution of higher education, business, or place of 
employment, as specified on an application to be a program participant or on 
a notice of change of address filed under this part;: 

(8) “Coordinator of elections” means the official appointed by the secretary 
of state in accordance with § 2-11-201 as the chief administrative election 
officer of the state and such official’s designee or designees; 

(9) “Domestic abuse” has the same meaning as defined in § 36-3-601; 

(10) “Domestic abuse victim” has the same meaning as defined in 
§ 36-3-601; 

(11) “Fiduciary” has the same meaning as defined in § 34-1-101; 

(12) “Governmental entity” means the state, a political subdivision of the 
state, or any department, agency, board, commission, or other instrumen- 
tality of the state or a political subdivision of the state; 

(13) “Human trafficking” has the same meaning as used in § 39-13-314; 

(14) [Deleted by 2021 amendment.] 

(15) “Parent” includes biological and adoptive parents, as defined in 
§ 36-1-102; 

(16) “Person with a disability” has the same meaning as defined in 
§ 34-1-101; 
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(17) “Process” means judicial process and all orders, demands, notices, or 
other papers required or permitted by law to be served on a program 
participant; 

(18) “Program participant” or “participant” means a person who is certi- 
fied by the secretary of state as a program participant and who is an 
applicant, co-applicant, the child of an applicant or co-applicant, or a person 
with a disability for whom an applicant or co-applicant serves as a fiduciary; 


(19) “Secretary of state” or “secretary” means the secretary of state of 
Tennessee and any designee of the secretary; 

(20) “Sexual offender” has the same meaning as defined in § 40-39-202; 

(21) “Sexual offense” means a sexual offense or violent sexual offense as 


defined in § 40-39-202; 


(22) “Stalking” has the same meaning as defined in § 39-17-315; and 

(23) “Substitute address” means an address designated by the secretary of 
state under the address confidentiality program that is used instead of a 
confidential address as set forth by this part. 


History. 
Acts 2018, ch. 1004, § 1; 2020, ch. 577, § 1; 
2021, ch. 140, §§ 1-3. 


Amendments. 

The 2020 amendment added “and such offi- 
cial’s designee or designees” to the definition of 
“Administrator of elections”. 

The 2021 amendment deleted the definition 
of “minor” which read: “‘Minor’ has the same 


meaning as defined in § 34-1-101;”; rewrote the 
definition of “program participant” which read: 
““Program participant’ means a person who is 
certified by the secretary of state as a program 
participant;”; and added the definitions of “ap- 
plicant” and “co-applicant”. 


Effective Dates. 
Acts 2020, ch. 577, § 6. March 19, 2020. 
Acts 2021, ch. 140, § 11. April 13, 2021. 


40-38-602. Crime victim address confidentiality program. 


(a) The secretary of state shall establish a crime victim address confidenti- 
ality program, which must be open to applicants who are victims of domestic 
abuse, stalking, human trafficking, rape, sexual battery, or another sexual 
offense, as well as co-applicants, the children of an applicant or co-applicant 
living at the same address as the applicant or co-applicant, and persons with 
disabilities for whom an applicant or co-applicant serves as a fiduciary and are 
living at the same address as the applicant or co-applicant if those persons 
satisfy the requirements of this part, at no cost to the program participant. 

(b) This program shall provide the participant with the use of a substitute 
address for the participant and shall not disclose the participant’s name, 
confidential address, phone number, or any other information contained within 
the program participant’s file except as otherwise provided by this part. 

(c) Whenever a program participant is required by law to swear to or affirm 
the participant’s address, the participant may use the participant’s substitute 
address. Wherever a program participant is required by law to establish 
residency, the participant may present evidence of program participation and 
use the participant’s substitute address. Where residency must be verified in 
order to establish eligibility for public benefits, the governmental entity 
requiring verification shall submit a written request to the secretary of state, 
on a form prescribed by the secretary of state, whereby the secretary of state 
shall provide the governmental entity with a statement as to whether the 
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program participant is eligible for benefits, based on the information known to 
the secretary of state. 

(d) The substitute address shall not be used: 

(1) For purposes of listing, appraising, or assessing property taxes and 
collecting property taxes; or 

(2) On any document related to real property recorded with a county clerk 
and recorder. 

(e) Notwithstanding any other applicable law, the substitute address may 
be used for motor vehicle records and may be printed on a person’s driver or 
photo identification license. 

(f) Except as otherwise provided in this part, a program participant’s 
confidential address, and any other information contained within a program 
participant’s file, maintained by a state or local government agency, or 
disclosed by the secretary of state under this part, is not a public record. This 
subsection (f) shall not apply: 

(1) To any public record created more than thirty (30) days prior to the 
date that the program participant applied to be certified in the program; or 

(2) If a program participant voluntarily requests that a state or local 
government agency use the participant’s confidential address or voluntarily 
gives the confidential address to the state or local government agency, except 
voter registration records and absentee ballot requests shall be confidential 
for purposes of this part. 

(g) For any public record created within thirty (380) days prior to the date 
that a program participant applied to be certified in the program, a state or 
local governmental agency shall redact the confidential address from a public 
record or change the confidential address to the substitute address in the 
public record, if a program participant presents evidence of program certifica- 
tion and requests the agency that maintains the public record to use the 
substitute address instead of the confidential address on the public record. 

(h) Except as provided in this part, where a program participant has 
provided evidence of program participation to a governmental entity, any 
record that includes a program participant’s confidential address pursuant to 
this part shall be confidential and not available for inspection by anyone other 
than the program participant. 

(i) Notwithstanding any other applicable law, documentation concerning 
any tool of designation or identification or internal processes implemented by 
a governmental entity in documenting program participation within the 
governmental entity’s records shall be confidential and not available for 
inspection. 

(j) An application or voter registration form completed under this part, 
along with any supporting materials, is not a public record that is subject to 
inspection and shall be kept confidential. 


History. 


Acts 2018, ch. 1004, § 1; 2020, ch. 577, § 2; 
2021, ch. 140, §§ 4-6. 


Amendments. 
The 2020 amendment, in (a), substituted 
“must” for “shall”, “all Tennessee residents who 


are victims” for “a victim” and “satisfy” for 
“satisfies”. 

The 2021 amendment rewrote (a) which read: 
“(a) The secretary of state shall establish a 
crime victim address confidentiality program, 
which must be open to all Tennessee residents 
who are victims of domestic abuse, stalking, 
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| human trafficking, rape, sexual battery, or any on whose behalf the person is applying,” follow- 
other sexual offense who satisfy the require- ing “whether the program participant” in (c). 

ments of this part, at no cost to the program 

| participant.”; deleted “and the participant’s mi- Effective Dates. 

nor children” following “address for the partici- Acts 2020, ch. 577, § 6. March 19, 2020. 

pant” in (b); deleted “, or the program partici- Acts 2021, ch. 140, § 11. April 13, 2021. 

pant’s minor child, or a person with a disability 


40-38-604. Application for substitute address. 


(a) Except for a person described in § 40-38-603, an adult person, or a parent 
or fiduciary acting on behalf of a minor or person with a disability, may apply 
to the secretary of state with the assistance of an application assistant to have 
an address designated by the secretary of state serve as the person’s substitute 
address, or the substitute address of the minor or person with a disability on 
whose behalf the application is filed, where the applicant, or the individual on 
whose behalf the application is filed, has either relocated to a new residence 
within the preceding thirty (30) calendar days or presently intends to relocate 
to a new residence within ninety (90) calendar days from the date of the 
application. The application shall be made on a form prescribed by the 
secretary of state and filed in the office of the secretary of state in the manner 
prescribed by the secretary of state. : 

(b) The application must contain all of the following: 

(1) The mailing address and telephone number or numbers at which the 
secretary of state may contact the applicant; 

(2) The address or addresses of the applicant’s residence, school, institu- 
tion of higher education, business, or place of employment that the applicant 
requests not be disclosed for the reason that disclosure will increase the risk 
that the applicant, or the minor or person with a disability on whose behalf 
the application is made, will be threatened or physically harmed by another 
person; 

(3) Documentary evidence that, either: 

(A) There exists an ongoing criminal case that may result or a criminal 
case that has resulted in a conviction by a judge or jury or by a defendant’s 
guilty plea, in which the applicant, or the minor or person with a disability 
on whose behalf the application was filed, was a victim of domestic abuse, 
stalking, human trafficking, rape, sexual battery, or any other sexual 
offense; or 

(B) Acourt of competent jurisdiction has granted an order of protection 
to the applicant, or the minor or person with a disability on whose behalf 
the application is made, and which is in effect at the time of application; 
(4) In the absence of an ongoing criminal case that may result or has 

resulted in a conviction or an order of protection granted by a court of 
competent jurisdiction within this state which is in effect at the time of 
application, a notarized statement by a licensed professional with knowledge 
of the circumstances, such as an attorney, social worker, or therapist, 
confirming that such individual believes that the applicant, or the minor or 
person with a disability on whose behalf the application is made, is in danger 
of further harm; 

(5) Asworn statement by the applicant that disclosure of the confidential 
address or addresses would endanger the safety of the applicant or the minor 
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or person with a disability on whose behalf the application is made; 

(6)(A) Documentary evidence, in the form and manner prescribed by rule 

by the secretary of state, that the applicant, or the minor or person with a 

disability on whose behalf the application is made, has moved to a new 

residence unknown to the offender within the previous thirty (30) calendar 
days; or 

(B) Asworn statement by the applicant that the applicant, or the minor 
or person with a disability on whose behalf the application is made, has 
the present intent to move to a new address unknown to the offender 
within the following ninety (90) calendar days. If the applicant does not 
move to a new address within the following ninety (90) calendar days or 
fails to provide documentary evidence of the new residence address to the 
secretary of state within this time frame, in the form and manner 
prescribed by rule by the secretary of state, the program participant’s 
certification shall be cancelled, unless the secretary of state determines 
that the program participant is currently residing at a shelter, as defined 
in § 71-6-202, or a similar facility; 

(7) Avoter registration form to be completed if the applicant is eligible to 
vote and wishes to register to vote or update a current voter registration; 

(8) Asworn statement that the program participant understands all of the 
following: 

(A) That during the time the program participant chooses to have a 
confidential voter registration record, the program participant may vote 
only by absentee ballot; 

(B) That the program participant may provide a program participant 
identification number instead of the residence address on an application 
for an absentee ballot or on an absentee voter’s ballot identification 
envelope statement of voter with the applicant’s signature; 

(C) That casting any ballot in person will reveal the program partici- 
pant’s precinct and residence address to precinct election officials and 
employees of the county election commission and may reveal the program 
participant’s precinct or residence address to members of the public; and 

(D) That if the program participant signs an election petition, the 
program participant’s residence address will be made available to the 
public; 

(9) A knowing and voluntary designation of the secretary of state as the 
agent for the purposes of receiving service of process and the receipt of mail; 

(10) A knowing and voluntary release and waiver of all future claims 
against the state for any claim that may arise from participation in the 
address confidentiality program, except for a claim based on the perfor- 
mance or nonperformance of a public duty that was manifestly outside the 
scope of the officer’s or employee’s office or employment or in which the officer 
or employee acted with malicious purpose, in bad faith, or in a wanton or 
reckless manner; 

(11) The notarized signature of the applicant, the name and notarized 
signature of the application assistant who assisted the applicant, and the 
date on which the applicant and the application assistant signed the 
application; and 
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(12) If at the time of application, the applicant, or the minor or person 
with a disability on whose behalf the application is made, is subject to a court 
order or is involved in court action related to the dissolution of marriage 
proceedings, child support, or the allocation of parental responsibilities or 
parenting time, the name of the court, contact information for the court, and 
the case number associated with those proceedings. 

(c) Upon receiving a properly completed application under subsection (a), 
the secretary of state shall: 

(1) Certify the applicant, co-applicant, or the minor or person with a 
disability on whose behalf the application is filed, as a program participant 
and provide evidence of such certification to the program participant; 

(2) Designate each eligible address listed in the application as a confiden- 
tial address; 

(3) Issue the program participant a unique substitute address; 

(4) Issue the program participant a unique program participant identifi- 
cation number; 

(5) Provide information to the program participant concerning the man- 
ner in which the program participant may use the secretary of state as the 
program participant’s agent for the purposes of receiving mail and receiving 
service of process; 

(6) Provide information to the program participant concerning the process 
to vote as a program participant, if the program participant is eligible to 
vote; and 

(7) Forward all first class mail, legal documents, and certified mail 
received by the secretary of state to the program participant. 

(d) Except for a person described in § 40-38-6038, a co-applicant may apply 
to the secretary of state with the assistance of an application assistant to use 
the same substitute address as an applicant with whom the co-applicant 
resides. The co-applicant’s application must contain the following information: 

(1) The name of the applicant with whom the co-applicant is applying for 
the substitute address; 

(2) The relationship of the co-applicant to the applicant, such as spouse, 
parent, or fiduciary; 

(3) The mailing address and telephone number at which the secretary of 
state may contact the co-applicant; 

(4) The address of the co-applicant and applicant’s residence, school, 
institution of higher education, business, or place of employment that the 
applicant and co-applicant request not to be disclosed for the reason that 
disclosure will increase the risk that the applicant, or the child or person 
with a disability on whose behalf the application is made, will be threatened 
or physically harmed by another person; 

(5) Documentary evidence of the co-applicant’s relationship with the 
applicant in the form and manner prescribed by rule by the secretary of 
state; 

(6) Asworn statement by the co-applicant that disclosure of the confiden- 
tial address or addresses would endanger the safety of the applicant, or the 
child or person with a disability on whose behalf the application is made; 

(7)(A) Documentary evidence, in the form and manner prescribed by rule 

by the secretary of state, that the co-applicant has moved with the 
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applicant, or the child of the applicant or the person with a disability for 

whom the applicant serves as a fiduciary, to a new residence unknown to 

the offender within the previous thirty (30) calendar days; or 

(B) Asworn statement by the co-applicant that the co-applicant intends 
to move with the applicant, or the child of the applicant or the person with 
a disability for whom the applicant serves as a fiduciary, to a new address 
unknown to the offender within the following ninety (90) calendar days. If 
the co-applicant or the applicant does not move to the same new residence 
address within the following ninety (90) calendar days or fails to provide 
documentary evidence of the new residence address to the secretary of 
state within this time frame, in the manner and rule provided by the 
secretary of state, then the co-applicant’s program participation must be 
cancelled, unless the secretary of state determines that the co-applicant is 
currently residing at a shelter, as defined in § 71-6-202, or a similar 
facility, with the applicant, the child of the applicant, or the person with a 
disability for whom the applicant serves as a fiduciary; 

(8) A voter registration form to be completed if the co-applicant is eligible 
to vote and wishes to register to vote or update a current voter registration 
application; 

(9) A sworn statement that the co-applicant understands all of the 
following: 

(A) That during the time the co-applicant chooses to have a confidential 
voter registration record, the co-applicant may only vote by absentee 
ballot; 

(B) That the co-applicant may provide a program participant identifi- 
cation number instead of the residence address on an application for an 
absentee ballot or on an absentee voter’s ballot identification envelope 
statement of voter with the co-applicant’s signature; and 

(C) That casting any ballot in person will reveal the co-applicant’s 
precinct and residence address to precinct election officials and employees 
of the county election commission and may reveal the co-applicant’s 
precinct or residence address to members of the public; 

(10) A knowing and voluntary designation of the secretary of state as the 
agent for the purposes of receiving service of process and the receipt of the 
mail; 

(11) A knowing and voluntary release and waiver of all future claims 
against the state for any claim that may arise from participation in the 
address confidentiality program, except for a claim based on the perfor- 
mance or nonperformance of a public duty that was manifestly outside the 
scope of the officer’s or employee’s office or employment in which the officer 
or employee acted with malicious purpose, in bad faith, or in a wanton or 
reckless manner; 

(12) The notarized signature of the co-applicant, the name and notarized 
signature of the application assistant who assisted the co-applicant, and the 
date on which the co-applicant and application assistant signed the appli- 
cation; and 

(13) If, at the time of application, the co-applicant, or the child of the 
co-applicant or the person with a disability for whom the co-applicant serves 


167 VICTIMS’ RIGHTS 40-38-608 
as a fiduciary, is subject to a court order or is involved in court action related 
to the dissolution of marriage proceedings, child support, or the allocation of 
parental responsibilities or parenting time, the name of the court, contact 


information for the court, and the case number associated with those 


proceedings. 


History. 
Acts 2018, ch. 1004, § 1; 2020, ch. 577, § 3; 
2021, ch. 140, §§ 7-9. 


Amendments. 

The 2020 amendment deleted “or an ex parte 
protection order” following “order of protection” 
in (b)(4). 

The 2021 amendment added “, unless the 
secretary of state determines that the program 


participant is currently residing at a shelter, as 
defined in § 71-6-202, or a similar facility” at 
the end of (b)(6)(B); substituted “Certify the 
applicant, co-applicant” for “Certify the appli- 
cant” at the beginning of (c)(1); and added (d). 


Effective Dates. 
Acts 2020, ch. 577, § 6. March 19, 2020. 
Acts 2021, ch. 140, § 11. April 13, 2021. 


40-38-608. Cancellation of program participant’s certification — No- 


tice of cancellation — Request to withdraw from program 
— Responsibility to notify others that substitute address is 
no longer valid. 


(a) The secretary of state shall cancel the certification of a program 


participant if any of the following are true: 


(1) The program participant’s application contained one or more false 
statements; 

(2) The program participant failed to relocate to a new address or failed to 
provide documentary evidence of the new residence address to the secretary 
of state, in the form and manner prescribed by the secretary of state, within 
ninety (90) days from the date of application, unless the secretary of state 
determines that the program participant is currently residing at a shelter, as 
defined by § 71-6-202, or a similar facility; 

(3) The program participant obtains a name change, unless the program 
participant provides the secretary of state with documentation of a legal 
name change within ten (10) business days of the name change; 

(4) The program participant’s certification has expired and the program 
participant has not renewed the certification in accordance with 
§ 40-38-605; 

(5) The program participant is found by the secretary of state, after 
proper notice, to be unreachable for a period of twenty (20) days or more, as 
defined by rules promulgated by the secretary of state; 

(6) The secretary of state becomes aware that circumstances have 
changed such that the participant no longer meets the criteria set forth 
under this part that would allow participation in the program; 

(7) The participant submits to the secretary of state a written, notarized 
request to cease being a program participant on a form prescribed by the 
secretary of state; 

(8) The program participant, who applied to participate in the program as 
a co-applicant, no longer has a legal spousal, parental, or fiduciary relation- 
ship that would qualify them to participate in the program as a co-applicant; 
or 
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(9) The program participant, who applied to participate in the program as 
a co-applicant, no longer resides at the same residence as the applicant with 
whom the co-applicant applied. 

(b) The secretary of state shall send notice of certification cancellation to the 
program participant setting out the reasons for cancellation. The program 
participant has the right to appeal the cancellation and request, within thirty 
(30) days from the date of the notice of cancellation, a contested case hearing 
before an administrative law judge, in accordance with rules promulgated by 
the secretary of state and the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5. 

(c) A program participant may request to withdraw the program partici- 
pant’s participation in the program by submitting a written, notarized request, 
on a form prescribed by the secretary of state that includes all of the following: 

(1) The person’s program participant identification number; 

(2) A statement that the participant wishes to cease being a program 
participant; 

(3) An acknowledgement that by withdrawing their participation, the 
person’s address will no longer be kept confidential, the secretary of state 
will no longer accept or process mail received on the person’s behalf, and the 
person’s voter registration will no longer be kept confidential; and 

(4) A statement that the administrator of elections will either: 

(A) Treat the person’s existing voter registration form in the same 
manner as other voter registration forms; or 
(B) Purge the participant’s voter registration. 

(d) If an individual ceases to be a program participant, by reason of either 
cancellation or withdrawal, it shall be the responsibility of the individual to 
notify persons and entities that use the substitute address that the substitute 
address is no longer valid. 


History. facility” for “as sworn on the application” in 
Acts 2018, ch. 1004, § 1; 2020, ch. 577, §§ 4,  (a)(2); and substituted “twenty (20) days” for 
5; 2021) chive 14035710. “sixty (60) days” in (a)(5). 


Amendments. The 2021 amendment added (a)(8) and (a)(9). 


The 2020 amendment substituted “, unless [E¢fective Dates. 
the secretary of state determines that the pro- Acts 2020, ch. 577, § 6. March 19, 2020. 


gram participant is currently residing at a Acts 2021. ch. 140.8 11. April 13. 2021 
shelter, as defined by § 71-6-202, or a similar se Aci »§ 11. April 13, : 
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1 Section 
40-39-211. Residential and work restrictions. 


PART 2 


TENNESSEE SEXUAL OFFENDER AND VIOLENT 
SEXUAL OFFENDER REGISTRATION, VERIFICATION 
AND TRACKING ACT OF 2004 


40-39-201. Short title — Legislative findings. 


(a) This part shall be known as and may be cited as the “Tennessee Sexual 
Offender and Violent Sexual Offender Registration, Verification and Tracking 
Act of 2004.” 

(b) The general assembly finds and declares that: 

(1) Repeat sexual offenders, sexual offenders who use physical violence 
and sexual offenders who prey on children are violent sexual offenders who 
present an extreme threat to the public safety. Sexual offenders pose a high 
risk of engaging in further offenses after release from incarceration or 
commitment and protection of the public from these offenders is of para- 
mount public interest; 

(2) It is a compelling and necessary public interest that the public have 
information concerning persons convicted of sexual offenses collected pursu- 
ant to this part, to allow members of the public to adequately protect 
themselves and their children from these persons; 

(3) Persons convicted of these sexual offenses have a reduced expectation 
of privacy because of the public’s interest in public safety; 

(4) In balancing the sexual offender’s and violent sexual offender’s due 
process and other rights against the interests of public security, the general 
assembly finds that releasing information about offenders under the circum- 
stances specified in this part will further the primary governmental interest 
of protecting vulnerable populations from potential harm; 

(5) The registration of offenders, utilizing complete and accurate informa- 
tion, along with the public release of specified information concerning 
offenders, will further the governmental interests of public safety and public 
scrutiny of the criminal and mental health systems that deal with these 
offenders; 

(6) To protect the safety and general welfare of the people of this state, it 
is necessary to provide for continued registration of offenders and for the 
public release of specified information regarding offenders. This policy of 
authorizing the release of necessary and relevant information about offend- 
ers to members of the general public is a means of assuring public protection 
and shall not be construed as punitive; 

(7) The offender is subject to specified terms and conditions that are 
implemented at sentencing or, at the time of release from incarceration, that 
require that those who are financially able must pay specified administra- 
tive costs to the appropriate registering agency, which shall retain one 
hundred dollars ($100) of these costs for the administration of this part and 
shall be reserved for the purposes authorized by this part at the end of each 
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fiscal year, with the remaining fifty dollars ($50.00) of fees to be remitted to 
the state treasury to be deposited into the general fund of the state; 
provided, that a juvenile offender required to register under this part shall 
not be required to pay the administrative fee until the offender reaches 
eighteen (18) years of age; and 

(8) The general assembly also declares, however, that in making informa- 
tion about certain offenders available to the public, the general assembly 
does not intend that the information be used to inflict retribution or 
additional punishment on those offenders. 


History. treasury to be deposited into the general fund 


Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; of the state” for “Tennessee bureau of investi- 


2008, ch. 1164, § 1; 2011, ch. 483, § 4; 2020, ch. gation’s sex offender registry” in (b)(7). 
668, § 3. 


Effective Dates. 


Amendments. Acts 2020, ch. 668, § 6. April 2, 2020. 


1. 


The 2020 amendment substituted “state 
NOTES TO DECISIONS 


Constitutionality. in nature, the registration restrictions were not 
Petitioner’s constitutional rights were not cruel and unusual punishment, and he was not 


violated by the registration requirement; hisex being punished twice for one offense. Woodson 
post facto claim failed, he suffered no criminal _y, State, — S.W.3d —, 2020 Tenn. Crim. App. 


penalty because the registration requirement [LEXIS 36 (Tenn. Crim. App. Jan. 24, 2020). 
was remedial and regulatory and not punitive 


40-39-202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Conviction” means a judgment entered by a Tennessee court upon a 
plea of guilty, a plea of nolo contendere, a finding of guilt by a jury or the 
court notwithstanding any pending appeal or habeas corpus proceeding 
arising from the judgment. “Conviction” includes, but is not limited to, a 
conviction by a federal court or military tribunal, including a court-martial 
conducted by the armed forces of the United States, and a conviction, 
whether upon a plea of guilty, a plea of nolo contendere or a finding of guilt 
by a jury or the court in any other state of the United States, other 
jurisdiction or other country. A conviction, whether upon a plea of guilty, a 
plea of nolo contendere or a finding of guilt by a jury or the court for an 
offense committed in another jurisdiction that would be classified as a sexual 
offense or a violent sexual offense if committed in this state shall be 
considered a conviction for the purposes of this part. An adjudication in 
another state for a delinquent act committed in another jurisdiction that 
would be classified as a violent juvenile sexual offense under this section, if 
committed in this state, shall be considered a violent juvenile sexual offense 
for the purposes of this part. “Convictions,” for the purposes of this part, also 
include a plea taken in conjunction with § 40-35-3183 or its equivalent in any 
other jurisdiction. “Conviction” also includes a juvenile delinquency adjudi- 
cation for a violent juvenile sexual offense if the offense occurs on or after 
July 1, 2011; 

(2) “Designated law enforcement agency” means any law enforcement 
agency that has jurisdiction over the primary or secondary residence, place 
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of physical presence, place of employment, school or institution of higher 
education where the student is enrolled or, for offenders on supervised 
probation or parole, the department of correction or court ordered probation 
officer; 

(3) “Employed or practices a vocation” means any full-time or part-time 
employment in the state, with or without compensation, or employment that 
involves counseling, coaching, teaching, supervising, volunteering or work- 
ing with minors in any way, regardless of the period of employment, whether 
the employment is financially compensated, volunteered or performed for 
the purpose of any government or education benefit; 

(4) “Institution of higher education” means a public or private: 

(A) Community college; 

(B) College; 

(C) University; or 

(D) Independent postsecondary institution; 

(5) “Law enforcement agency of any institution of higher education” 
means any campus law enforcement arrangement authorized by § 49-7-118; 

(6) “Local law enforcement agency” means: 

(A) Within the territory of a municipality, the municipal police depart- 
ment; 

(B) Within the territory of a county having a metropolitan form of 
government, the metropolitan police department; or 

(C) Within the unincorporated territory of a county, the sheriff's office; 

(7) “Minor” means any person under eighteen (18) years of age; 

(8) “Month” means a calendar month; 

(9) “Offender” means sexual offender, violent sexual offender and violent 
juvenile sexual offender, unless otherwise designated. An offender who 
qualifies both as a sexual offender and a violent sexual offender or as a 
violent juvenile sexual offender and as a violent sexual offender shall be 
considered a violent sexual offender; 

(10) “Offender against children” means any sexual offender, violent 
sexual offender or violent juvenile sexual offender if the victim in one (1) or 
more of the offender’s crimes was a child of twelve (12) years of age or less; 

(11) “Parent” means any biological parent, adoptive parent or step-parent, 
and includes any legal or court-appointed guardian or custodian; however, 
“parent” shall not include step-parent if the offender’s victim was a minor 
less than thirteen (13) years of age; 

(12) “Primary residence” means a place where the person abides, lodges, 
resides or establishes any other living accommodations in this state for five 
(5) consecutive days; 

(13) “Register” means the initial registration of an offender, or the 
re-registration of an offender after deletion or termination from the SOR; 

(14) “Registering agency” means a sheriffs office, municipal police depart- 
ment, metropolitan police department, campus law enforcement agency, the 
Tennessee department of correction, a private contractor with the Tennessee 
department of correction or the board; 

(15) “Relevant information deemed necessary to protect the public” means 
that information set forth in § 40-39-206(d)(1)-(15); 
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(16) “Report” means appearance before the proper designated law en- 
forcement agency for any of the purposes set out in this part; 

(17) “Resident” means any person who abides, lodges, resides or estab- 
lishes any other living accommodations in this state, including establishing 
a physical presence in this state; 

(18) “Secondary residence” means a place where the person abides, 
lodges, resides or establishes any other living accommodations in this state 
for a period of fourteen (14) or more days in the aggregate during any 
calendar year and that is not the person’s primary residence; for a person 
whose primary residence is not in this state, a place where the person is 
employed, practices a vocation or is enrolled as a student for a period of 
fourteen (14) or more days in the aggregate during any calendar year; or a 
place where the person routinely abides, lodges or resides for a period of four 
(4) or more consecutive or nonconsecutive days in any month and that is not 
the person’s primary residence, including any out-of-state address; 

(19) “Sexual offender” means a person who has been convicted in this 
state of committing a sexual offense or has another qualifying conviction; 

(20) “Sexual offense” means: 

(A) The commission of any act that, on or after November 1, 1989, 
constitutes the criminal offense of: 

(i) Sexual battery, under § 39-13-505; 

(ii) Statutory rape, under § 39-13-506, if the defendant has one (1) or 
more prior convictions for mitigated statutory rape under § 39-13- 
506(a), statutory rape under § 39-13-506(b) or aggravated statutory 
rape under § 39-13-506(c), or if the judge orders the person to register 
as a sexual offender pursuant to § 39-13-506(d); 

(iii) Aggravated prostitution, under § 39-13-516, provided the offense 
occurred prior to July 1, 2010; 

(iv) Sexual exploitation of a minor, under § 39-17-1003; 

(v) False imprisonment where the victim is a minor, under § 39-13- 
302, except when committed by a parent of the minor; 

(vi) Kidnapping, where the victim is a minor, under § 39-13-3038, 
except when committed by a parent of the minor; 

(vii) Indecent exposure, under § 39-13-511, upon a third or subse- 
quent conviction; 

(viii) Solicitation of a minor, under § 39-13-528 when the offense is 
classified as a Class D felony, Class E felony or a misdemeanor; 

(ix) Spousal sexual battery, for those committing the offense prior to 
June 18, 2005, under former § 39-13-507 [repealed]; 

(x) Attempt, under § 39-12-101, to commit any of the offenses enu- 
merated in this subdivision (20)(A); 

(xi) Solicitation, under § 39-12-102, to commit any of the offenses 
enumerated in this subdivision (20)(A); 

(xii) Conspiracy, under § 39-12-103, to commit any of the offenses 
enumerated in this subdivision (20)(A); 

(xiii) Criminal responsibility, under § 39-11-402(2), to commit any of 
the offenses enumerated in this subdivision (20)(A); 

(xiv) Facilitating the commission, under § 39-11-403, to commit any 
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of the offenses enumerated in this subdivision (20)(A); 

(xv) Being an accessory after the fact, under § 39-11-411, to commit 
any of the offenses enumerated in this subdivision (20)(A); 

(xvi) Aggravated statutory rape, under § 39-13-506(c); 

(xvii) Soliciting sexual exploitation of a minor — exploitation of a 
minor by electronic means, under § 39-13-529; 

(xviii) Promotion of prostitution, under § 39-13-515; 

(xix) Patronizing prostitution where the victim is a minor, under 
§ 39-13-514; 

(xx) Observation without consent, under § 39-13-607, upon a third or 
subsequent conviction; 

(xxi) Observation without consent, under § 39-13-607 when the of- 
fense is classified as a Class E felony; 

(xxii) Unlawful photographing under § 39-13-605 when the offense is 
classified as a Class E or Class D felony; 

(xxill) Sexual contact with inmates, under § 39-16-408; 

(xxiv) Unlawful photographing, under § 39-13-605, when convicted 
as a misdemeanor if the judge orders the person to register as a sexual 
offender pursuant to § 39-13-6085; 

(xxv) Aggravated unlawful photography, under § 39-13-611; or 

(xxvi) Sexual abuse of a corpse, under § 39-17-312(a)(4); 

(B) The commission of any act, that prior to November 1, 1989, 
constituted the criminal offense of: 

(i) Sexual battery, under § 39-2-607 [repealed]; 

(ii) Statutory rape, under § 39-2-605 [repealed], only if the facts of 
the conviction satisfy the definition of aggravated statutory rape; 

Gii) Assault with intent to commit rape or attempt to commit sexual 
battery, under § 39-2-608 [repealed]; 

(iv) Incest, under § 39-4-306 [repealed]; 

(v) Use of a minor for obscene purposes, under § 39-6-1137 
[repealed]; 

(vi) Promotion of performance including sexual conduct by a minor, 
under § 39-6-1138 [repealed]; 

(vii) Criminal sexual conduct in the first degree, under § 39-3703 
[repealed]; 

(viii) Criminal sexual conduct in the second degree, under § 39-3704 
[repealed]; 

(ix) Criminal sexual conduct in the third degree, under § 39-3705 
[repealed]; 

(x) Kidnapping where the victim is a minor, under § 39-2-303 [re- 
pealed], except when committed by a parent of the minor; 

(xi) Solicitation, under § 39-1-401 [repealed] or § 39-118(b) [re- 
pealed], to commit any of the offenses enumerated in this subdivision 
(20)(B); 

(xii) Attempt, under § 39-1-501 [repealed], § 39-605 [repealed], or 
§ 39-606 [repealed], to commit any of the offenses enumerated in this 
subdivision (20)(B); 

(xiii) Conspiracy, under § 39-1-601 [repealed] or § 39-1104 [re- 
pealed], to commit any of the offenses enumerated in this subdivision 
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(20)(B); or 
(xiv) Accessory before or after the fact, or aider and abettor, under 
title 39, chapter 1, part 3 [repealed], to any of the offenses enumerated 

in this subdivision (20)(B); 

(21) “Social media” means websites and other online means of communi- 
cation that are usually used by large groups of people to share information, 
to develop social and professional contacts, and that customarily require an 
identifying password and user identification to participate; 

(22) “SOR” means the TBI’s centralized record system of offender regis- 
tration, verification and tracking information; 

(23) “Student” means a person who is enrolled on a full-time or part-time 
basis in any public or private educational institution, including any second- 
ary school, trade or professional institution or institution of higher learning; 

(24) “TBI” means the Tennessee bureau of investigation; 

(25) “TBI registration form” means the Tennessee sexual offender regis- 
tration, verification and tracking form; 

(26) “TDOC” means the Tennessee department of correction; 

(27) “TIES” means the Tennessee information enforcement system; 

(28)(A) “Violent juvenile sexual offender” means a person who is adjudi- 

cated delinquent in this state for any act that constitutes a violent juvenile 

sexual offense; provided, that the person is at least fourteen (14) years of 
age but less than eighteen (18) years of age at the time the act is 
committed; 

(B) Upon an adjudication of delinquency in this state for an act that 
constitutes a violent juvenile sexual offense, the violent juvenile sexual 
offender shall also be considered a violent sexual offender under this part, 
unless otherwise set out in this part; 

(29)(A) “Violent juvenile sexual offense” means an adjudication of delin- 

quency, for any act committed on or after July 1, 2011, that, if committed 

by an adult, constitutes the criminal offense of: 
(i) Aggravated rape, under § 39-13-502; 
(ii) Rape, under § 39-13-5083; 
(iii) Rape of a child, under § 39-13-522, provided the victim is at least 
four (4) years younger than the offender; 
(iv) Aggravated rape of a child, under § 39-13-531; or 
(v) Criminal attempt, under § 39-12-101, to commit any of the 

offenses enumerated in this subdivision (29)(A); 

(B) “Violent juvenile sexual offense” also means an adjudication of 
delinquency, for any act committed on or after July 1, 2014, that, if 
committed by an adult, constitutes the criminal offense of: 

(i) Aggravated sexual battery, under § 39-13-504; 
(ii) Criminal attempt, under § 39-12-101, to commit any of the 

offenses enumerated in this subdivision (29)(B); 

(30) “Violent sexual offender” means a person who has been convicted in 
this state of committing a violent sexual offense or has another qualifying 
conviction; 

(31) “Violent sexual offense” means the commission of any act that 
constitutes the criminal offense of: 
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(A) Aggravated rape, under § 39-2-603 [repealed] or § 39-13-502; 

(B) Rape, under § 39-2-604 [repealed] or § 39-13-503; 

(C) Aggravated sexual battery, under § 39-2-606 [repealed] or § 39-13- 
504; 

(D) Rape of a child, under § 39-13-522; 

(EK) Attempt to commit rape, under § 39-2-608 [repealed]; 

(F) Aggravated sexual exploitation of a minor, under § 39-17-1004; 

(G) Especially aggravated sexual exploitation of a minor under § 39- 
17-1005; 

(H) Aggravated kidnapping where the victim is a minor, under § 39- 
13-304, except when committed by a parent of the minor; 

(I) Especially aggravated kidnapping where the victim is a minor, 
under § 39-13-305, except when committed by a parent of the minor; 

(J) Sexual battery by an authority figure, under § 39-13-527; 

(K) Solicitation of a minor, under § 39-13-528 when the offense is 
classified as a Class B or Class C felony; 

(L) Spousal rape, under § 39-13-507(b)(1) [repealed]; 

(M) Aggravated spousal rape, under § 39-13-507(c)(1) [repealed]; 

(N) Criminal exposure to HIV, under § 39-13-109(a)(1); 

(O) Statutory rape by an authority figure, under § 39-13-532; 

(P) Criminal attempt, under § 39-12-101,§ 39-12-501 [repealed], § 39- 
605 [repealed], or § 39-606 [repealed], to commit any of the offenses 
enumerated in this subdivision (31); 

(Q) Solicitation, under § 39-12-1002, to commit any of the offenses 
enumerated in this subdivision (31); 

(R) Conspiracy, under § 39-12-1038, to commit any of the offenses 
enumerated in this subdivision (31); 

(S) Criminal responsibility, under § 39-11-402(2), to commit any of the 
offenses enumerated in this subdivision (31); 

(T) Facilitating the commission, under § 39-11-4038, to commit any of 
the offenses enumerated in this subdivision (381); 

(U) Being an accessory after the fact, under § 39-11-411, to commit any 
of the offenses enumerated in this subdivision (31); 

(V) Incest, under § 39-15-302; 

(W) Aggravated rape of a child under § 39-13-531; 

(X) Aggravated prostitution, under § 39-13-516; provided, that the 
offense occurs on or after July 1, 2010; 

(Y) Trafficking for a commercial sex act, under § 39-13-309; 

(Z) Promotion of prostitution, under § 39-13-515, where the person has 
a prior conviction for promotion of prostitution; or 

(AA) Continuous sexual abuse of a child, under § 39-13-518; and 
(32) “Within forty-eight (48) hours” means a continuous forty-eight-hour 

period, not including Saturdays, Sundays or federal or state holidays. 





History. §§ 1-5; 2011, ch. 483, §§ 5-9; 2012, ch. 727, 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; §§ 47, 60; 2012, ch. 753, §§ 1, 2; 2012, ch. 883, 
2006, ch. 890, §§ 6-9; 2007, ch. 262, 8§ 1, 2; § 2; 2012, ch. 1075, § 4; 2014, ch. 722, § 1; 
2007, ch. 465, §§ 1, 4; 2007, ch. 594, § 6; 2008, 2014, ch. 729, § 1; 2014, ch. 744, § 1; 2014, ch. 
ch. 714,§ 1; 2008, ch. 1164, § 2; 2010, ch. 1138, 770, §§ 1,5, 6; 2014, ch. 977,§ 3; 2015, ch. 284, 
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§ 1; 2015, ch. 316,§ 1; 2015, ch. 516,§ 6; 2016, 
ch. 941, § 2; 2018, ch. 719, § 1; 2019, ch. 437, 
§ 2; 2021, ch. 402, § 3. 


Compiler’s Notes. 

Acts 2021, ch. 402, § 1 provided that act 
sections 1 through 3 of the act are known and 
may be cited as “April’s Law.” 

Acts 2021, ch. 402, § 4 provided that the act, 
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which amended this section, applies to acts 
committed on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (20)(A)(xxvi) to 
the definition of “sexual offense”. 


Effective Dates. 
Acts 2021, ch. 402, § 4. July 1, 2021. 


40-39-204. Entering required data on SOR for verification, identifica- 
tion, and enforcement — Reporting to update information 


or registration form — Administrative costs — TBI as 
central repository — Tolling of registration requirements 
— Exemptions. 


(a) The TBI shall maintain and make available a connection to the SOR for 
all criminal justice agencies with TIES internet capabilities, by which regis- 
tering agencies shall enter original, current and accurate data required by this. 
part. The TBI shall provide viewing and limited write access directly to the 
SOR through the TIES internet to registering agencies for the entry of record 
verification data, changes of residence, employment or other pertinent data 
required by this part and to assist in offender identification. Registering 
agencies should immediately, but in no case to exceed twelve (12) hours from 
registration, enter all data received from the offender as required by the TBI 
and § 40-39-203(i), into the TIES internet for the enforcement of this part by 
TBI, designated law enforcement agencies, TDOC, and private contractors 
with TDOC. 

(b)(1) Violent sexual offenders shall report in person during the months of 
March, June, September, and December of each calendar year, to the 
designated law enforcement agency, on a date established by such agency, to 
update the offender’s fingerprints, palm prints and photograph, as deter- 
mined necessary by the agency, and to verify the continued accuracy of the 
information in the TBI registration form. Offenders who reside in nursing 
homes and assisted living facilities and offenders committed to mental 
health institutions or continuously confined to home or health care facilities 
due to mental or physical disabilities are exempt from the in-person 
reporting and fingerprinting, as otherwise provided by this part. At the time 
of the violent offender’s initial registration or initial reporting date for the 
calendar year, the violent sexual offender shall pay the specified adminis- 
trative costs, not to exceed one hundred fifty dollars ($150), one hundred 
dollars ($100) of which shall be retained by the designated law enforcement 
agency to be used for the purchase of equipment, to defray personnel and 
maintenance costs and any other expenses incurred as a result of the 
implementation of this part. The remaining fifty dollars ($50.00) shall be 
remitted by the registering agency to the state treasury to be deposited into 
the general fund of the state. Offenders who reside in nursing homes and 
assisted living facilities and offenders committed to mental health institu- 
tions or continuously confined to home or health care facilities due to mental 
or physical disabilities are exempt from paying the administrative cost as 
otherwise provided by this part. 


177 OFFENDER REGISTRATION AND MONITORING 40-39-204 


(2) At least once during the months of March, June, September, and 
December of each calendar year, all violent juvenile sexual offenders shall 
report in person to the offender’s registering agency to update the offender’s 
fingerprints, palm prints and photograph, as determined necessary by the 
agency, and to verify the continued accuracy of the information transmitted 
to the TBI by the registering agency as defined in § 40-39-202. Offenders in 
custody shall register as set out in § 40-39-203(b)(1). 

(c) Once a year, all sexual offenders shall report in person, no earlier than 
seven (7) calendar days before and no later than seven (7) calendar days after 
the offender’s date of birth, to the designated law enforcement agency to 
update the offender’s fingerprints, palm prints and photograph, as determined 
necessary by the agency, to verify the continued accuracy of the information in 
the TBI registration form and to pay the specified administrative costs, not to 
exceed one hundred fifty dollars ($150), one hundred dollars ($100) of which 
shall be retained by the designated law enforcement agency to be used for the 
purchase of equipment, to defray personnel and maintenance costs and any 
other expenses incurred as a result of the implementation of this part. The 
remaining fifty dollars ($50.00) shall be submitted by the registering agency to 
the state treasury to be deposited in the general fund of the state. Offenders 
whose initial registration occurs after the annual reporting period shall be 
required to pay the administrative costs at the time of the initial registration. 
Offenders who reside in nursing homes and assisted living facilities and 
offenders committed to mental health institutions or continuously confined to 
home or health care facilities due to mental or physical disabilities are exempt 
from the in-person reporting and fingerprinting and administrative cost as 
otherwise provided by this part. However, if an offender is released or 
discharged from a nursing home, assisted living facility or mental health 
institution or is no longer continuously confined to home or a health care 
facility due to mental or physical disabilities, the offender shall, within 
forty-eight (48) hours, register in person with the designated law enforcement 
agency, completing and signing a TBI registration form, under penalty of 
perjury, pursuant to § 39-16-702(b)(3). If the offender has previously regis- 
tered prior to the release or discharge, the offender shall, within forty-eight 
(48) hours, report in person to the designated law enforcement agency and 
update all information pursuant to this section. 

(d) Within three (3) days after the offender’s verification, the designated law 
enforcement agency with whom the offender verified shall send by United 
States postal service or by electronic means the original signed TBI registra- 
tion form containing information required by § 40-39-203(i) to TBI headquar- 
ters in Nashville. The TBI shall be the state central repository for all original 
TBI registration forms and any other forms required by § 40-39-207 that are 
deemed necessary for the enforcement of this part. The designated law 
enforcement agency shall retain a duplicate copy of the TBI registration form 
as a part of the business records for that agency. 

(e) If a person required to register under this part is reincarcerated for 
another offense or as the result of having violated the terms of probation, 
parole, conditional discharge or any other form of alternative sentencing, the 
offender shall immediately report the offender’s status as a sexual offender or 


40-39-204 CRIMINAL PROCEDURE 178 


violent sexual offender to the facility where the offender is incarcerated or 
detained and notify the offender’s appropriate registering agency, if different, 
that the offender is currently being detained or incarcerated. Registration, 
verification and tracking requirements for such persons are tolled during the 
subsequent incarceration. Within forty-eight (48) hours of the release from any 
subsequent reincarcerations, the offender shall register with the appropriate 
designated law enforcement agency. Likewise, if a person who is required to 
register under this part is deported from this country, the registration, 
verification and tracking requirements for such persons are tolled during the 
period of deportation. Within forty-eight (48) hours of the return to this state 
after deportation, the offender shall register with the appropriate designated 
law enforcement agency. 

(f) Offenders who reside in nursing homes and assisted living facilities and 
offenders committed to mental health institutions or continuously confined to 
home or health care facilities due to mental or physical disabilities shall be 
exempted from the in-person reporting, fingerprinting and administrative cost 
requirements; however, it shall be the responsibility of the offender, the 
offender’s guardian, the person holding the offender’s power of attorney or, in 
the absence thereof, the administrator of the facility, to report any changes in 
the residential status to TBI headquarters in Nashville by United States 
postal service. Further, if an offender is released or discharged from a nursing 
home, assisted living facility, mental health institution or is no longer 
continuously confined to home or a health care facility due to mental or 
physical disabilities, the offender shall, within forty-eight (48) hours, register 
in person with the designated law enforcement agency, completing and signing 
a TBI registration form, under penalty of perjury, pursuant to § 39-16- 
702(b)(3). If the offender has previously registered prior to the release or 
discharge, the offender shall, within forty-eight (48) hours, report in person to 
the designated law enforcement agency and update all information pursuant 
to this section. 

(g) Offenders who do not maintain either a primary or secondary residence, 
as defined in this part, shall be considered homeless, and are subject to the 
reporting requirements of this part. The offenders who are considered home- 
less shall be required to report to their registering agency monthly. By the 
authority established in § 40-39-206(f), the TBI shall develop tracking proce- 
dures for the continued verification and tracking of these offenders in the 
interest of public safety. 

(h) Each offender shall report to the designated law enforcement agency at 
least twenty-one (21) days before traveling out of the country; provided, that 
offenders who travel out of the country frequently for work or other legitimate 
purpose, with the written approval of the designated law enforcement agency, 
and offenders who travel out of the country for emergency situations shall 
report to the designated law enforcement agency at least twenty-four (24) 
hours before traveling out of the country. 


History. 16; 2010, ch. 1138, §§ 16-18; 2011, ch. 266, § 1; 
Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 2011, ch. 483, § 13; 2012, ch. 727, § 61; 2015; 
2006, ch. 890, §§ 15, 16; 2008, ch. 1164, §§ 4, ch. 516, § 5; 2020, ch. 668, §§ 4, 5. 
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Amendments. 

The 2020 amendment substituted “state 
treasury to be deposited into the general fund 
of the state.” for “TBI for maintenance, upkeep 
and employment costs, as well as any other 
expenses incurred as a result of the implemen- 
tation of this part.” in the next to last sentence 
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of (b)(1) and made a nearly identical substitu- 
tion in the second sentence of (c); and substi- 
tuted “remitted” for “submitted” in the next to 
last sentence of (b)(1). 


Effective Dates. 
Acts 2020, ch. 668, § 6. April 2, 2020. 


40-39-207. Request for termination of registration requirements — 





Tolling of reporting period — Review of decisions to deny 
termination of reporting requirements — Lifetime regis- 
tration. 


(a)(1) Except as otherwise provided in subdivision (a)(3), unless a plea was 
taken in conjunction with § 40-35-3138, no sooner than ten (10) years after 
termination of active supervision on probation, parole, or any other alterna- 
tive to incarceration, or no sooner than ten (10) years after discharge from 
incarceration without supervision, an offender required to register under 
this part may file a request for termination of registration requirements with 
TBI headquarters in Nashville. If the person is required to register under 
this part due to a plea taken in conjunction with § 40-35-3138, an offender 
required to register under this part may file a request for termination of 
registration upon successful completion of a term of judicial diversion 
pursuant to § 40-35-313 and upon receiving an order from a court of 
competent jurisdiction signifying the successful completion of the term of 
judicial diversion and the dismissal of charges pursuant to § 40-35-3138. 

(2) Notwithstanding subdivision (a)(1), if a court of competent jurisdiction 
orders that an offender’s records be expunged pursuant to § 40-32-101, and 
the offense being expunged is an offense eligible for expunction under 
§ 40-32-101, the TBI shall immediately remove the offender from the SOR 
and the offender’s records shall be removed as provided in § 40-39-209. 

(3) Notwithstanding subdivision (a)(1), no sooner than three (3) years 
after termination of active supervision on probation, parole, or any other 
alternative to incarceration, or no sooner than three (3) years after discharge 
from incarceration without supervision, an offender required to register 
under this part due to conviction under § 39-16-408 may file a request for 
termination of registration requirements with TBI headquarters in 
Nashville. 

(4) Notwithstanding subdivision (a)(1), if a court of competent jurisdiction 
grants an offender’s petition, filed pursuant to § 40-39-218, for termination 
of the requirements imposed by this part based on the offender’s status as a 
victim of a human trafficking offense, as defined by § 39-13-314, sexual 
offense, under title 39, chapter 13, part 5, or domestic abuse, as defined by 
§ 36-3-601, the Tennessee bureau of investigation shall, immediately upon 
receiving a copy of the order, remove the offender from the SOR. 

(b) Upon receipt of the request for termination, the TBI shall review 


documentation provided by the offender and contained in the offender’s file and 
the SOR, to determine whether the offender has complied with this part. In 
addition, the TBI shall conduct fingerprint-based state and federal criminal 
history checks, to determine whether the offender has been convicted of any 
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additional sexual offenses, as defined in § 40-39-202, or violent sexual of- 
fenses, as defined in § 40-39-202. 

(c) The TBI shall remove an offender’s name from the SOR and notify the 
offender that the offender is no longer required to comply with this part if it is 
determined that: 

(1) The offender has successfully completed a term of judicial diversion, 
pursuant to § 40-35-3138, for an offense under § 39-13-505 or § 39-13-506(a) 
or (b), for which the person is required to register under this part; 

(2) The offender previously entered a term of judicial diversion, pursuant 
to § 40-35-3138, prior to May 24, 2019, for the offense for which the person is 
required to register under this part and subsequently successfully completes 
the term of judicial diversion; or 

(3) The offender has not been convicted of any additional sexual offense or 
violent sexual offense during the ten-year period and the offender has 
substantially complied with this part and former part 1 of this chapter 
[repealed]. 

(d) Ifit.is determined that the offender has been convicted of any additional 
sexual offenses or violent sexual offenses during the ten-year period or has not 
substantially complied with this part and former part 1 of this chapter 
[repealed], the TBI shall not remove the offender’s name from the SOR and 
shall notify the offender that the offender has not been relieved of the 
provisions of this part. 

(e) If an offender is denied a termination request based on substantial 
noncompliance, the offender may petition again for termination no sooner than 
five (5) years after the previous denial. 

(f) Immediately upon the failure of a sexual offender to register or otherwise 
substantially comply with the requirements established by this part, the 
running of the offender’s ten-year reporting period shall be tolled, notwith- 
standing the absence or presence of any warrant or indictment alleging a 
violation of this part. 

(g)(1) An offender whose request for termination of registration require- 

ments is denied by a TBI official may petition the chancery court of Davidson 

County or the chancery court of the county where the offender resides, if the 

county is in Tennessee, for review of the decision. The review shall be on the 

record used by the TBI official to deny the request. The TBI official who 
denied the request for termination of registration requirements may submit 
an affidavit to the court detailing the reasons the request was denied. 

(2) An offender required to register under this part shall continue to 
comply with the registration, verification and tracking requirements for the 
life of that offender, if that offender: 

(A) Has one (1) or more prior convictions for a sexual offense, as defined 
in § 40-39-202, regardless of when the conviction or convictions occurred; 
(B) Has been convicted of a violent sexual offense, as defined in 

§ 40-39-202; or 

(C) Has been convicted of an offense in which the victim was a child of 
twelve (12) years of age or less. 

(3) For purposes of subdivision (g)(2)(A): 

(A) “Prior conviction” means that the person serves and is released or 
discharged from, or is serving, a separate period of incarceration or 
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supervision for the commission of a Sexual offense prior to or at the time 

of committing another sexual offense; 

(B) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a sexual offense. If an offense in a jurisdiction other than this 
state is not identified as a sexual offense in this state, it shall be 
considered a prior conviction if the elements of the offense are the same as 
the elements for a sexual offense; and 

(C) “Separate period of incarceration or supervision” includes a sen- 
tence to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). 
A sexual offense shall be considered as having been committed after a 
separate period of incarceration or supervision if the sexual offense is 
committed while the person was: 

(i) On probation, parole or community correction supervision for a 
sexual offense; 

(ii) Incarcerated for a sexual offense; 

(ii) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, 
work release, educational release, restitution release or medical fur- 
lough for a sexual offense; or 

(iv) On escape status from any correctional institution when incar- 
cerated for a sexual offense. 

(h)(1) Any offender required to register pursuant to this chapter because the 
offender was convicted of the offense of statutory rape under § 39-13-506 
and the offense was committed prior to July 1, 2006, may file a request for 
termination of registration requirements with TBI headquarters in Nash- 
ville, if the offender would not be required to register if the offense was 
committed on or after July 1, 2006. 

(2) Upon receipt of the request for termination, the TBI shall review 
documentation provided by the offender and contained in the offender’s file 
and the SOR, to determine whether the offender would not be required to 
register if the offender committed the same offense on or after July 1, 2006. 
In addition, the TBI shall conduct fingerprint-based state and federal 
criminal history checks, to determine whether the offender has been con- 
victed of any additional sexual offenses, as defined in § 40-39-202, or violent 
sexual offenses, as defined in § 40-39-202. 

(3) If it is determined that the offender would not be required to register 
if the offense was committed on or after July 1, 2006, that the offender has 
not been convicted of any additional sexual offenses or violent sexual 
offenses and that the offender has substantially complied with this part and 
any previous versions of this part, the TBI shall remove the offender’s name 
from the SOR and notify the offender that the offender is no longer required 
to comply with this part. 

(4) If it is determined that the offender would still be required to register 
even if the statutory rape had been committed on or after July 1, 2006, or 
that the offender has been convicted of any additional sexual offenses or 
violent sexual offenses during the period of registration or has not substan- 
tially complied with this part and the previous versions of this part, the TBI 
shall not remove the offender’s name from the SOR and shall notify the 
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offender that the offender has not been relieved of this part. 

(5) An offender whose request for termination of registration require- 
ments is denied by a TBI official may petition the chancery court of Davidson 
County or the chancery court of the county where the offender resides, if the 
county is in this state, for review of the decision. The review shall be on the 
record used by the TBI official to deny the request. The TBI official who 
denied the request for termination of registration requirements may submit 
an affidavit to the court detailing the reasons the request was denied. 
(i)(1)(A) Ifa person convicted of an offense was not required to register as an 

offender prior to August 1, 2007, because the person was convicted, 
discharged from parole or probation supervision or discharged from 
incarceration without supervision prior to January 1, 1995, for an offense 
now classified as a sexual offense, the person may file a request for 
termination of registration requirements with TBI headquarters in Nash- 
ville, no sooner than five (5) years from August 1, 2007, or the date the 
person first registered with the SOR, whichever date is later. 

(B) The procedure, criteria for removal and other requirements of this 
section shall otherwise apply to an offender subject to removal after five (5) 
years as specified in subdivision (i)(1)(A). 

(2) If a person convicted of an offense was not required to register as an 
offender prior to August 1, 2007, because the person was convicted, dis- 
charged from parole or probation supervision or discharged from incarcera- 
tion without supervision prior to January 1, 1995, for an offense now 
classified as a violent sexual offense, the person shall continue to comply 
with the registration, verification and tracking requirements for the life of 
that offender. 

(3)(A) If a person convicted of an offense was not required to register as an 

offender prior to July 1, 2010, for an offense now classified as a sexual 

offense, the person may file a request for termination of registration — 

requirements with TBI headquarters in Nashville, no sooner than five (5) 

years from July 1, 2010, or the date the person first registered with the 

SOR, whichever date is later. 

(B) The procedure, criteria for removal and other requirements of this 
section shall otherwise apply to an offender subject to removal after five (5) 
years as specified in subdivision (i)(3)(A). 

(C) Ifa person convicted of an offense was not required to register as an 
offender prior to July 1, 2010, for an offense now classified as a violent 
sexual offense, the person shall continue to comply with the registration, 
verification and tracking requirements for the life of that offender. 

(4) Unless otherwise authorized by law, a person required to register as 
any form of a sexual offender in this state due to a qualifying offense from 
another jurisdiction which is classified as a sexual offense in this state may 
apply for removal from the registry pursuant to subdivision (a)(1) following 
the later of: 

(A) Ten (10) years from the date of termination of active supervision or 
probation, parole or any other alternative to incarceration, or after 
discharge from incarceration without supervision; or 

(B) Five (5) years after being added to the Tennessee sexual offender 
registry. 
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(j)(1) Violent juvenile sexual offenders who are currently registered as such 
and who receive a subsequent adjudication in juvenile court or a court 
having juvenile court jurisdiction for one of the offenses listed in § 40-39- 
202(29) or a crime that if committed in this state would require registration 
shall be required to register for life. Information concerning the violent 
juvenile sexual offender who commits a subsequent offense listed in § 40- 
39-202(29), which was formerly considered confidential under § 40-39- 
206(e), shall be deemed public information once the offender reaches the 
offender’s eighteenth birthday. 

(2) Violent juvenile sexual offenders who are currently registered as such 
and who, upon reaching the age of eighteen (18), are convicted of a sexual 
offense as set out in § 40-39-202(20) or a violent sexual offense as set out in 
§ 40-39-202(31) shall be required to register for life. Information concerning 
the violent juvenile sexual offender who commits a subsequent offense listed 
in § 40-39-202(20) or § 40-39-202(31), which was formerly considered 
confidential under § 40-39-206(e), shall be deemed public information. 

(3) Violent juvenile sexual offenders who reach the age of twenty-five (25), 
and who have not been adjudicated or convicted of a subsequent qualifying 
offense as set out in subdivisions (j)(1) and (2) or any offense set out in 
subdivision (g)(2)(C), shall be eligible for termination from the SOR. Upon 
reaching the age of twenty-five (25), the violent juvenile sexual offender may 
apply for removal from the SOR by use of a form created by the TBI. The 
form will contain a statement, sworn to by the offender under the penalty of 
perjury, that the offender has not been convicted of or adjudicated delinquent 
of any of the offenses set out in subdivisions (j)(1) and (2) or any offense set 
out in subdivision (g)(2)(C). 

(4) TBI shall also conduct fingerprint-based state and federal criminal 
history checks to determine whether the violent juvenile sexual offender has 
been convicted of or adjudicated on any prohibited crimes as set out in 
subdivisions (j)(1) and (2) or any offense set out in subdivision (g)(2)(C), 
including crimes committed in other jurisdictions. 

(5) If the violent juvenile sexual offender has not been convicted or 
adjudicated delinquent in any of the prohibited crimes, the offender shall be 
removed from the sex offender registry. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 18; 2008, ch. 1164, § 7; 2010, 
ch. 1138, § 11; 2011, ch. 483, § 15; 2014, ch. 
744, § 2; 2014, ch. 770, §§ 2, 3; 2015, ch. 284, 
$§ 2, 3; 2015, ch. 469, § 2; 2019, ch. 502, §§ 1, 
2. 


Compiler’s Notes. 

This section is set out in this Advance Code 
Service to correct the designation of (g)(3), it 
was advertently designated as a second (g)(2) in 
the bound volume. 


NOTES TO DECISIONS 


2. Procedure. 

Record suggested that petitioner’s probation 
for attempted promotion of prostitution ended 
in 2005 and unless he was convicted of subse- 
quent sexual offenses, he would be eligible to 
seek termination from the sex offender registry; 


it also appeared that T.C.A. § 40-39- 
207(i)(3)(A) was directly applicable as the of- 
fense for which he pleaded guilty in 2004 was 
not classified a sexual offense until 2012. If his 
request was denied, he could still petition the 
chancery court for review and thus post-convic- 
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tion relief was not available. Woodson v. State, 
— $.W.3d —, 2020 Tenn. Crim. App. LEXIS 36 
(Tenn. Crim. App. Jan. 24, 2020). 
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40-39-208. Violations — Penalty — Venue — Providing records for 


prosecution. 


NOTES TO DECISIONS 


ANALYSIS 


ie Failure To Report as Sexual Offender. 
3. Jurisdiction. 


1. Failure To Report as Sexual Offender. 

Where defendant admitted he failed to re- 
port, stated that he did not believe he was 
required to report but acknowledged that he 
had never participated in an official proceeding 
to have his registration terminated, and testi- 
fied that he spoke with a woman at the state 
registry but did not confirm that he had been 
removed from the sexual offender registry the 
evidence was sufficient to support defendant’s 
conviction for violating the sexual offender reg- 
istry. State v. Lynch, — S.W.3d —, 2020 Tenn. 


Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 
17, 2020). 


3. Jurisdiction. 

Criminal court exercised criminal, not civil, 
jurisdiction when it granted defendant’s pre- 
trial motion to dismiss indictments because the 
indictments were pleadings in criminal pro- 
ceedings and charged defendant with Class E 
felony criminal offenses, and the order was a 
permissible adjudication of his motion to dis- 
miss; defendant remained classified as a sexual 
offender until the Tennessee Bureau of Investi- 
gation received his request for termination of 
the registration requirements. State v. Allen, 
593 S.W.3d 145, 2020 Tenn. LEXIS 15 (Tenn. 
Jan. 29, 2020). 


40-39-211. Residential and work restrictions. 


(a)(1) While mandated to comply with the requirements of this chapter, no 
sexual offender, as defined in § 40-39-202, or violent sexual offender as 
defined in § 40-39-202, shall knowingly establish a primary or secondary 
residence or any other living accommodation or knowingly accept employ- 
ment within one thousand feet (1,000’) of the property line of any public 
school, private or parochial school, licensed day care center, other child care 
facility, public park, playground, recreation center, or public athletic field 
available for use by the general public. 

(2) For purposes of this subsection (a), “playground” means any indoor or 
outdoor facility that is intended for recreation of children and owned by the 
state, a local government, or a not-for-profit organization, and includes any 
parking lot appurtenant to the indoor or outdoor facility. 

(b) No sexual offender, violent sexual offender, or violent juvenile sexual 
offender, as those terms are defined in § 40-39-202, shall knowingly: 

(1) Reside within one thousand feet (1,000’) of the property line on which 
the offender’s former victims or the victims’ immediate family members 
reside; 

(2) Come within one hundred feet (100’) of any of the offender’s former 
victims, except as otherwise authorized by law; or 

(3) Contact any of the offender’s former victims or the victims’ immediate 
family members without the consent of the victim or consent of the victim’s 
parent or guardian if the victim is a minor being contacted by telephone, in 
writing, by electronic mail, internet services or any other form of electronic 
communication, unless otherwise authorized by law. 
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(c)(1) While mandated to comply with the requirements of this part, no 
sexual offender or violent sexual offender, whose victim was a minor, shall 
knowingly reside or conduct an overnight visit at a residence in which a 
minor resides or is present. Notwithstanding this subsection (c), the offender 
may reside, conduct an overnight visit, or be alone with a minor if the 
offender is the parent of the minor, unless: 

(A) The offender’s parental rights have been or are in the process of 
being terminated as provided by law; 

(B) Any minor or adult child of the offender was a victim of a sexual 
offense or violent sexual offense committed by the offender; or 

(C) The offender has been convicted of a sexual offense or violent sexual 
offense and the following conditions have been satisfied: 

(i) The victim of the sexual offense or violent sexual offense was a 
minor twelve (12) years of age or less; and 
(ii) A circuit court, exercising its jurisdiction over civil matters, has 

found by clear and convincing evidence that the offender presents a 

danger of substantial harm to the minor. 
(2) For purposes of subdivision (c)(1)(C): 

(A) The district attorney general for the judicial district in which the 
minor resides may petition the court to make a finding described in 
subdivision (c)(1)(C)(ii) at any time the offender is required to register 
pursuant to this part; 

(B) The offender must be provided notice and an opportunity to be 
heard; 

(C) When determining whether the offender poses a danger of substan- 
tial harm to a minor, the court may consider the facts and circumstance of 
the offense, the offender’s most recent efforts to rehabilitate, compliance 
with community supervision as provided in § 39-13-524 if applicable, any 
violations of this part as specified in § 40-39-208, and other relevant 
evidence; 

(D) All files and records of the court in the proceeding must be treated 
as confidential and shall not be open to the public or disclosed to the 
public, but are open to: 

(i) The judge, officers, and professional staff of the court; 

(ii) The parties to the proceeding and their counsel and 
representatives; 

(iii) Any parent or legal guardian of the minor other than the 
offender; 

(iv) The offender’s registering agency; and 

(v) With permission of the court, any other person or agency having a 
legitimate interest in the proceeding; 

(E) The court must enter a written order stating its findings. If the 
court finds that the offender presents a danger of substantial harm to the 
minor, the district attorney general shall provide the court’s finding to the 
offender’s registering agency; 

(F) No sooner than two (2) years after the date of entry of the circuit 
court’s order, the offender may petition the court for reconsideration of a 
finding that the offender presents a danger of substantial harm to the 
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minor. The offender must show, by clear and convincing evidence, that the 

offender no longer presents a danger of substantial harm to the minor; and 

(G) An appeal from a final order or judgment under subdivision 
(c)(1)(C)Gi) may be made to the court of appeals. A finding that the offender 
presents a danger of substantial harm to the minor shall remain in effect 
pending the outcome of the appeal. 

(d)(1) No sexual offender, as defined in § 40-39-202, or violent sexual 
offender, as defined in § 40-39-202, shall knowingly: 

(A) Be upon or remain on the premises of any building or grounds of any 
public school, private or parochial school, licensed day care center, other 
child care facility, public park, playground, recreation center or public 
athletic field available for use by the general public in this state when the 
offender has reason to believe children under eighteen (18) years of age are 
present; 

(B) Stand, sit idly, whether or not the offender is in a vehicle, or remain 
within one thousand feet (1,000’) of the property line of any building 
owned or operated by any public school, private or parochial school, 
licensed day care center, other child care facility, public park, playground, 
recreation center or public athletic field available for use by the general 
public in this state when children under eighteen (18) years of age are 
present, while not having a reason or relationship involving custody of or 
responsibility for a child or any other specific or legitimate reason for being 
there; or 

(C) Be in any conveyance owned, leased or contracted by a school, 
licensed day care center, other child care facility or recreation center to 
transport students to or from school, day care, child care, or a recreation 
center or any related activity thereof when children under eighteen (18) 
years of age are present in the conveyance. 

(2) Subdivision (d)(1) shall not apply when the offender: 

(A) Is a student in attendance at the school; 

(B) Is attending a conference with school, day care, child care, park, 
playground or recreation center officials as a parent or legal guardian of a 
child who is enrolled in the school, day care center, other child care center 
or of a child who is a participant at the park, playground or recreation 
center and has received written permission or a request from the school’s 
principal or the facility’s administrator; 

(C) Resides at a state licensed or certified facility for incarceration, 
health or convalescent care; or 

(D) Is dropping off or picking up a child or children and the person is the 
child or children’s parent or legal guardian who has provided written 
notice of the parent’s offender status to the school’s principal or a school 
administrator upon enrollment. 

(3) The exemption provided in subdivision (d)(2)(B) shall not apply if the 
victim of the offender’s sexual offense or violent sexual offense was a minor 
at the time of the offense and the victim is enrolled in the school, day care 
center, recreation center or other child care center that is participating in the 
conference or other scheduled event. 

(e) Changes in the ownership or use of property within one thousand feet 
(1,000’) of the property line of an offender’s primary or secondary residence or 
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place of employment that occur after an offender establishes residence or 
accepts employment shall not form the basis for finding that an offender is in 
violation of the residence restrictions of this section. 

(f) A violation of this part is a Class E felony. No person violating this part 
shall be eligible for suspension of sentence, diversion or probation until the 
minimum sentence is served in its entirety. 

(g)(1) The first violation of this part is punishable by a fine of not less than 

three hundred fifty dollars ($350) and imprisonment for not less than ninety 

(90) days. 

(2) Asecond violation of this part is punishable by a fine of not less than 
six hundred dollars ($600) and imprisonment for not less than one hundred 
eighty (180) days. 

(3) A third or subsequent violation of this part is punishable by a fine of 
not less than one thousand one hundred dollars ($1,100) and imprisonment 
for not less than one (1) year. 

(4) A violation of this part due solely to a lack of the written permission 
required pursuant to subdivision (d)(2) shall be punishable by fine only. 
(h)(1)(A) While mandated to comply with the requirements of this part, it is 

an offense for three (3) or more sexual offenders, as defined in § 40-39-202, 

or violent sexual offenders, as defined in § 40-39-202, or a combination 

thereof, to establish a primary or secondary residence together or inhabit 
the same primary or secondary residence at the same time. 

(B) Each sexual offender or violent sexual offender who establishes or 
inhabits a primary or secondary residence in violation of subdivision 
(h)(1)(A) commits a violation of this section. 

(C) Subdivision (h)(1)(A) shall not apply if the residence is located on 

property that is, according to the relevant local, county, or municipal 
zoning law, zoned for a use other than residential or mixed-use. 
(2)(A) No person, corporation, or other entity shall knowingly permit three 
(3) or more sexual offenders, as defined in § 40-39-202, violent sexual 
offenders, as defined in § 40-39-202, or a combination thereof, while such 
offenders are mandated to comply with the requirements of this part, to 
establish a primary or secondary residence in any house, apartment or 
other habitation, as defined by § 39-14-401(1)(A), owned or under the 
control of such person, corporation, or entity. 

(B) Subdivision (h)(2)(A) shall not apply if the residence is located on 
property that is, according to the relevant local, county, or municipal 
zoning law, zoned for a use other than residential or mixed-use. 

(3) This subsection (h) shall not apply to any residential treatment facility 
in which more than three (3) sexual offenders, as defined in § 40-39-202, 
violent sexual offenders, as defined in § 40-39-202, or combination thereof, 
reside following sentencing to such facility by a court or placement in such 
facility by the board of parole for the purpose of in-house sexual offender 
treatment; provided, the treatment facility complies with the guidelines and 
standards for the treatment of sexual offenders established by the sex 
offender treatment board pursuant to § 39-13-704. 

(i) The restrictions set out in subsections (a)-(d) and (k) shall not apply to a 
violent juvenile sexual offender required to register under this part unless 
otherwise ordered by a court of competent jurisdiction. 
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(j) Notwithstanding any law to the contrary, a violent juvenile sexual 
offender who knowingly violates this section commits a delinquent act as 


defined by the juvenile code. 


(k)(1) As used in this subsection (k), unless the context otherwise requires: 


(A)G) “Alone with” means one (1) or more offenders covered by this 
subsection (k) is in the presence of a minor or minors in a private area; 
and 

(a) There is no other adult present in the area; 

(b) There is another adult present in the area but the adult is 
asleep, unconscious, or otherwise unable to observe the offender and 
the minor or minors; 

(c) There is another adult present in the area but the adult present 
is unable or unwilling to come to the aid of the minor or minors or 
contact the proper authorities, if necessary; or 

(d) There is another adult present in the area but the adult is also 
a sexual offender or violent sexual offender mandated to comply with 
the requirements of this part; 

(ii) If the offender is in a private area where the offender has the 
right to be, the offender is not “alone with” a minor or minors if the 
offender is engaged in an otherwise lawful activity and the presence of 
the minor or minors is incidental, accidental, or otherwise unrelated to 
the offender’s lawful activity; and 
(B)G) “Private area” means in or on any real or personal property, 
regardless of ownership, where the conduct of the offender is not readily 
observable by anyone but the minor or minors alone with the offender; 

(ii) Ifthe private area contains multiple rooms, such as a hotel, motel, 
or other place of temporary lodging, any room, rooms, or other area that 
the offender occupies with a minor or minors and that otherwise meets 


the requirements of this definition shall be considered a private area. 
(2) Unless otherwise permitted by subsection (c), while mandated to 
comply with the requirements of this part, no sexual offender, as defined in 
§ 40-39-202, or violent sexual offender, as defined in § 40-39-202, shall be 
alone with a minor or minors in a private area. 


History. 

Acts 2004, ch. 921, § 1; 2005, ch. 316, § 1; 
2006, ch. 890, § 20; 2008, ch. 1164, § 11; 2009, 
ch. 597, §.1; 2010; ch. 750, $$..1,.2;/2010, ch. 
1145, § 1; 2011, ch’ 308,"§ 3;°2011, ch. 483, 
§§ 18-20; 2014, ch. 992, § 1; 2015, ch. 516, 
§§ 1, 2, 8; 2018, ch. 643, § 1; 2018, ch. 898, § 1; 
2019, ch. 374, § 1; 2020, ch. 636, § 1. 


Amendments. 

The 2020 amendment rewrote (c) which read: 
“(c) While mandated to comply with the re- 
quirements of this part, no sexual offender or 
violent sexual offender, whose victim was a 
minor, shall knowingly reside or conduct an 
overnight visit at a residence in which a minor 
resides or is present. Notwithstanding this sub- 


section (c), the offender may reside, conduct an 
overnight visit, or be alone with a minor if the 
offender is the parent of the minor, unless one 
(1) of the following conditions applies: 

“(1) The offender’s parental rights have been 
or are in the process of being terminated as 
provided by law; 

“(2) Any minor or adult child of the offender 
was a victim of a sexual offense or violent 
sexual offense committed by the offender; or 

“(3) The offender has been convicted of a 
sexual offense or violent sexual offense the 
victim of which was a child under twelve (12) 
years of age.” 


Effective Dates. 
Acts 2020, ch. 636, § 2. April 1, 2020. 
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NOTES TO DECISIONS 


ANALYSIS 


a: Residing with Minor. 
2. Vagueness. 


1. Residing with Minor. 

Indictment was properly admitted as evi- 
dence because, to be convicted of violating the 
sex offender registry, the State had to prove 
that defendant’s victim in the case requiring 
him to be on the sex offender registry was a 
minor under the age of 13, and the indictment 
demonstrated that the victim was approxi- 
mately 11 years old when attempted sexual 
abuse conviction occurred; and defendant did 
not show how the danger of unfair prejudice 
substantially outweighed the indictment’s pro- 
bative value as the certified copy of the convic- 
tion admitted as evidence reduced the likeli- 
hood that the indictment would be used for an 
improper purpose because it demonstrated he 


was actually convicted of the lesser offense of 
attempted sexual abuse. State v. Sullivan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2021). 


2. Vagueness. 

In an action for violation of T.C.A. § 40-39- 
211(d)(1)(B), the trial court properly rejected 
defendant’s vagueness challenge and revoked 
his probation for failure to comply with that 
section, as an ordinary person would under- 
stand that choosing to remain within 1,000 feet 
of a playground where minor children were 
present, whether eating or not, was not a spe- 
cific or legitimate reason for being there as 
proscribed by that section and thus, defendant 
should not have stayed in the restaurant to eat 
where there was an indoor playground at- 
tached. State v. Collier, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 23 (Tenn. Crim. App. 
Jan. 14, 2021). 
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CHAPTER 1 
PENITENTIARY 


Part 5. Reduction of Prison Overcrowding 


Section 

41-1-502. Report to general assembly on designated capacities and in-house populations — 
Construction of part. 

41-1-503. Certification of excess population — Declaration of prison overcrowding emergency. 

41-1-507. Governor’s report to legislative committees and attorney general and reporter. 


PART 4 


LEGISLATIVE GUIDELINES FOR CORRECTIONAL 
POLICY 


41-1-403. Classification system. 
NOTES TO DECISIONS 


1, Placement. mendation that defendant serve his sentence in 


Trial court did not err by concluding that it 
had no authority to influence his serving his 
sentence in a special needs prison because the 
commissioner of correction has the discretion to 
determine the institutional location of inmates 
within the various security classifications. 
While the trial court may have made a recom- 


a special needs prison, the trial court did not 
have the authority to order that he do so. State 
v. Hill, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 243 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
539 (Tenn. Sept. 16, 2020). 


41-1-412. Development of offender reentry programs. 


Law Reviews. 
Penile Polygraphy: The Admissibility of Pe- 


nile-Plethysmograph Results at Sentencing in 
Tennessee, 72 Vand. L. Rev. 353 (January 
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2019), 


PART 5 
REDUCTION OF PRISON OVERCROWDING 


41-1-502. Report to general assembly on designated capacities and 
in-house populations — Construction of part. 


(a) On February 1 of each year, or on more frequent occasions during periods 
of construction or when there is a change in designated capacity, the commis- 
sioner shall inform the speakers of the senate and house of representatives, the 
chairs of the judiciary and state and local government committees of the 
senate, and the chairs of the criminal justice and state government committees 
of the house of representatives as to the relevant designated capacity and 
in-house population of all adult male and all adult female correctional facilities 
administered by the department and the reasons for any changes in the 
designated capacities. 

(b) Nothing in this part shall be construed to affect the authority of the 
general assembly to appropriate funds for the construction, renovation or 
alteration of correctional facilities administered by the department. 

(c) Nothing in this part shall be construed to affect the authority of the state 
building commission to review, approve and oversee projects relating to the 
construction, renovation or alteration of correctional facilities administered by 
the department. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 2013, 
ch. 236, § 85; 2019, ch. 345, § 62; 2021, ch. 64, 
§ 53. 


Amendments. 
The 2021 amendment substituted “and the 
chairs of the criminal justice and state govern- 


ment committees of the house of representa- 
tives” for “the chair of the judiciary committee 
of the house of representatives, and the chair of 
the committee of the house of representatives 
having oversight over corrections” in (a). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


41-1-503. Certification of excess population — Declaration of prison 
overcrowding emergency. 


(a) When the commissioner determines that the in-house population has for 
thirty (30) consecutive days exceeded ninety-five percent (95%) of the relevant 
designated capacity, or has reasonable grounds to believe that within thirty 
(30) days the in-house population will, for at least thirty (30) consecutive days, 
exceed ninety-five percent (95%) of the relevant designated capacity, the 
commissioner shall so certify to the governor. 

(b) Upon receiving the certification from the commissioner, the governor 
may declare that a state of overcrowding emergency exists. If the governor so 
declares, the governor shall immediately notify the state and local government 
committee of the senate, the state government committee of the house of 
representatives, and the attorney general and reporter that a state of prison 
overcrowding exists and the approximate number of inmates in the system 
that is in excess of ninety percent (90%) of the relevant designated capacity. 


41-1-507 


History. 
Acts 1985 (1st Ex. Sess.), ch. 5, § 19; 2011, 
ch. 410, § 2(b); 2013, ch. 236, § 64; 2019, ch. 
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ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections” in 


345, § 63; 2021, ch. 64, § 54. (b). 


Amendments. Effective Dates. 
The 2021 amendment substituted “state gov- Acts 2021, ch. 64, § 1382. March 29, 2021. 


41-1-507. Governor’s report to legislative committees and attorney 
general and reporter. 


(a) Each month or part of a month that a state of prison overcrowding exists 
that results in the invocation of powers authorized by this part, the governor 
shall transmit to the state and local government committee of the senate, the 
state government committee of the house of representatives, and the attorney 
general and reporter the following information on any inmates who were 


granted early parole or whose commitment was delayed: 
(1) The number of inmates in each category; 
(2) The distribution of offenses for which inmates in each category were 


convicted; 


(3) The length of sentences of inmates in each category; 

(4) The amount of time served by inmates granted early parole; 

(5) The amount of time inmates granted early parole were released prior 
to regular parole eligibility or release classification dates; and 

(6) Any other information concerning early releases on parole or delayed 


commitments that may be requested by the state and local government 

committee of the senate and the state government committee of the house of 

representatives. 

(b) Within thirty (30) days of the end of a state of prison overcrowding 
emergency, the governor shall also transmit a summary of the information 
listed in this section to the officials listed in this section. The summary shall be 
applicable to all inmates granted early parole or whose commitment was 
delayed during the most recent state of prison overcrowding emergency. 

(c) The commissioner shall report to the state and local government com- 
mittee of the senate and the state government committee of the house of 
representatives the number of early releases by primary offense whenever 


inmates are granted early parole under this part. 


History. 

Acts 1985 (1st Ex. Sess.), ch. 5, §§ 19, 51; 
1998, ch. 1049, § 55; 2011, ch. 410, § 2(c); 
2012, ch. 925, §§ 1, 2; 2013, ch. 236, § 64; 2019, 
ch. 345, § 64; 2020, ch. 711, § 6; 2021, ch. 64, 
§ 55. 


Amendments. 

The 2020 amendment, in (c), substituted 
“commissioner shall report” for “commissioner 
and the chair of the board of parole shall report 
monthly and publicly”, substituted “state gov- 
ernment committee of the house of representa- 


tives” for “committee of the house of represen- 
tatives having oversight over corrections”, and 
added “whenever inmates are granted early 
parole under this part”. 

The 2021 amendment substituted “state gov- 
ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections” twice 
in (a). 


Effective Dates. 
Acts 2020, ch. 711, § 11. June 15, 2020. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 
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CHAPTER 4 
JAILS AND JAILERS 


Section 


41-4-140. Standards prescribed by the Tennessee corrections institute. 
41-4-144. Jailer qualifications. 


41-4-140. Standards prescribed by the Tennessee corrections insti- 
tute. 


(a) The Tennessee corrections institute has the power and duty to: 

(1) Establish minimum standards for local jails, lock-ups and work- 
houses, including, but not limited to, standards for physical facilities and 
standards for correctional programs of treatment, education and rehabilita- 
tion of inmates and standards for the safekeeping, health and welfare of 
inmates. The standards shall be established by the Tennessee corrections 
institute and shall approximate, insofar as possible, those standards estab- 
lished by the inspector of jails, federal bureau of prisons, and by the 
American Correctional Association’s Manual of Correctional Standards, or 
such other similar publications as the institute deems necessary; 

(2) Establish guidelines for the security of local jails, lock-ups and 
workhouses for the purpose of protecting the public from criminals and 
suspected criminals by making the facilities more secure and thereby 
reducing the chances that a member of the public or a facility employee will 
be killed or injured during an escape attempt or while an inmate is fleeing 
from law enforcement officials following an escape; 

(3) Inspect all local jails, lock-ups, workhouses and detention facilities at 
least once a year and publish the results of the inspections. Inspections shall 
be based on the established standards mentioned in subdivision (a)(1); 

(4) Inspect local jails, lock-ups, and workhouses to determine whether a 
county merits tier 1 or tier 2 accreditation by the Tennessee corrections 
institute pursuant to § 41-8-106(i) and report such determination to the 
department of correction; and 

(5) Have full authority to establish and enforce procedures to ensure 
compliance with the standards set out in subdivision (a)(1) so as to ensure 
the welfare of all persons committed to the institutions. Failure on the part 
of the county, municipality or political subdivision to maintain standards 
established under this section shall be reported by the board of control of the 
institute to the commissioner of correction, sheriff, judge, mayor or head of 
the political subdivision, as appropriate, in which the jail or penal institution 
is located. This report shall specify deficiencies and departures from the 
standards and order their correction. At the request of the commissioner, the 
institute may assist the department of correction in establishing standards 
for state institutions similar to the standards provided for in subdivision 
(a)(1). 

(b)(1) If, after inspection of a local correctional facility as provided in 
subdivision (a)(3), the facility is determined not to be in compliance with the 
minimum standards, the board of control or any of its authorized staff may 
grant the facility an extension not to exceed sixty (60) days for the purpose 
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of making such improvements as are necessary to bring the facility into 
compliance with the minimum standards. During the period of extension, 
the facility shall maintain the same certification status as it had prior to the 
most recent inspection. No additional extensions may be granted, and the 
certification status given a facility upon reinspection shall be the facility’s 
status until the next annual inspection. 

(2) No local correctional facility shall be denied a certificate of compliance 
with the minimum standards for the sole purpose of calculating the level of 
reimbursement upon the certified or not certified determination, if the sole 
cause is based on overcrowding because of prisoners sentenced to the 
department whose commitments are delayed pursuant to chapter 1, part 5 of 
this title, or pursuant to a federal court order when such prisoners are being 
held by a county pending such commitment. 

(c)(1) The minimum standards established pursuant to subsection (a) shall 

also apply to any jail, lock-up or workhouse used for the temporary housing 

or the incarceration of persons convicted or accused of a state or federal 
criminal offense that is owned or operated in this state by a private person 
or corporation. 

(2) The institute also has the duty to inspect, at least once a year, all the 
private jails, lock-ups and workhouses operating in this state that hold 
prisoners of any Tennessee jurisdiction in the same manner as is provided in 
subsection (a). 

(3) If, after inspection of a private correctional facility as provided in this 
section, the facility is determined not to be in compliance with the minimum 
standards, the board of control or any of its authorized staff may grant the 
facility an extension not to exceed sixty (60) days. If the facility is still not in 
compliance with the applicable standards, the operators of the facility shall 
be in violation of this section. 

(4) Itis a Class A misdemeanor to operate a private correctional facility in 
violation of this section. If the operator of a private correctional facility is 
convicted of violating this subsection (c) and the owner of the facility is a 
person or corporation other than the operator, the owner shall be prohibited 
from holding any interest in a company or corporation that is engaged in this 
state in the temporary housing or the incarceration of persons convicted or 
accused of a state or federal criminal offense for a period of two (2) years. 

(5) This section shall not apply to a private correctional facility operated 
pursuant to chapter 24 of this title, nor to a contract with a political 
subdivision of the state. 

(d) No local currently certified facility shall be decertified if the local 
government has submitted a plan within sixty (60) days of the initial annual 
inspection that is reasonably expected to eliminate fixed ratio deficiencies in 
that facility and cause that facility to remain certified. 

(e) The total number of prisoners awaiting transfer to the department penal 
system shall be discounted from any computations used to determine compli- 
ance with standards used by the institute if the governor has invoked the 
power of delayed intake pursuant to § 41-1-504(a)(2), or a federal or state 
court has delayed intake into the department penal system, or both such 
events. 
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(f)(1) Notwithstanding subsection (a), any local correctional facility: 
(A) Shall meet the square footage requirements for single-occupancy or 
multi-occupancy cells contained in the minimum standards required by 
the Tennessee corrections institute that were in effect at the time of the 


construction of the facility; or 


(B) May elect to conform to a more recent minimum standards required - 
by the American Correctional Association in order to accommodate a 


larger inmate population. 


(2) A local correctional facility constructed before the effective date of any 


minimum standards required by the Tennessee corrections institute shall be 
exempt from the square footage requirements described in this subsection 
(f), unless the exemption poses a serious life, safety, or security hazard as 
determined by the board of control of the Tennessee corrections institute. 


History. 

Acts 1978, ch. 191, § 1; impl. am. Acts 1978, 
ch. 934, §§ 16, 36; 1980, ch. 913, §§ 2-6; T.C.A., 
§ 41-1144; Acts 1984, ch. 938, §§ 11-13; 1985, 
ch. 161, § 1; 1987, ch. 258, § 1; 1989, ch. 477, 
§§ 1-3; 1989, ch. 591, §§ 1, 6; 1991, ch. 300, 
§ 1; 1995, ch. 487, § 2; 1996, ch. 1079, §§ 128- 
1315*2009;“ch: 242, ‘$1 2014,;- ch.-535, 9° 1; 
2021, ch. 410, § 19. 


Compiler’s Notes. 
Acts 2021, ch. 410, § 1 provided that the act 


41-4-144, Jailer qualifications. 


is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 
The 2021 amendment added present (a)(4) 
and redesignated former (a)(4) as (a)(5). 


Effective Dates. 
Acts 2021, ch. 410, § 25. May 12, 2021. 


(a) After July 1, 2006, any person employed as a jail administrator, jailer, 
corrections officer or guard in a county jail or workhouse shall: 


(1) Be at least eighteen (18) years of age; 

(2) Be a citizen of the United States; 

(3) Be a high school graduate or possess its equivalency, which shall 
include a general educational development (GED®) certificate; 

(4) Not have been convicted of, or pleaded guilty to, or entered a plea of 
nolo contendere to any felony charge or to any violation of any federal or 
state laws or municipal ordinances relating to force, violence, theft, dishon- 
esty, gambling, liquor, controlled substances or controlled substance 
analogues; 

(5) Not have been released or discharged under any other than honorable 
discharge from any of the armed forces of the United States; 

(6) Have the person’s fingerprints on file with the Tennessee bureau of 
investigation; 

(7) Have passed a physical examination by a licensed physician; 

(8) Have a good moral character as determined by a thorough investiga- 
tion conducted by the sheriffs office; and 

(9) Have been certified by a Tennessee licensed health care provider 
qualified in the psychiatric or psychological field as being free from any 
impairment, as set forth in the current edition of the Diagnostic and 
Statistical Manual of Mental Disorders (DSM) of the American Psychiatric 
Association at the time of the examination, that would, in the professional 
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judgment of the examiner, affect the person’s ability to perform an essential 

function of the job, with or without a reasonable accommodation. 

(b)(1) Requirements for minimum qualifications as set forth in subsection (a) 

shall be mandatory and binding upon any municipality, county or political 

subdivision of this state. 

(2) Any person who appoints any applicant who, to the knowledge of the 
appointor, fails to meet the minimum qualifications as set forth in subsection 
(a), and any person who signs the warrant or check for the payment of the 
salary of any person who, to the knowledge of the signer, fails to meet the 
minimum qualifications as set forth in this section, commits a Class A 
misdemeanor and upon conviction shall be subject to a fine not exceeding one 
thousand dollars ($1,000). 

(3) This section shall not apply to any jail administrator, jailer, corrections 
officer or guard hired by any municipality, county, or political subdivision of 
this state prior to July 1, 2006. 

(c) Nothing in this chapter shall be construed to preclude an employing 
agency from establishing qualifications and standards for hiring and training 
jail or workhouse employees that exceed those set forth in this section. 

(d)(1) A municipality, county, or political subdivision may contract with a 
licensed healthcare provider qualified in the psychiatric or psychological 
field to perform services in fulfillment of subdivision (a)(9). The municipality, 
county, or political subdivision may make a good faith reliance on the 
healthcare providers’ certification under subdivision (a)(9). The healthcare 
provider is not an agent of the entity for purposes giving rise to a cause of 
action against the entity for a civil or criminal action. 

(2) The good faith compliance of a municipality, county, or political 
subdivision with the requirements set forth in subsection (a) does not give 
rise to a cause of action against the entity for a civil or criminal action. 


History. Effective Dates. 


Acts 2006, ch. 849, § 1; 2012, ch. 848, § 38; Acts 2021, ch. 359, § 2. May 11, 2021. 
2013, ch. 173, § 2; 2021, ch. 359, § 1. 


Amendments. 
The 2021 amendment added (d). 


CHAPTER 7 
TENNESSEE CORRECTIONS INSTITUTE 


41-7-105. Board of control. 


Compiler’s Notes. control, created by this section, terminates 
The Tennessee corrections institute, board of June 30, 2024. See §§ 4-29-112, 4-29-245. 


CHAPTER 8 
COUNTY CORRECTIONAL INCENTIVES ACT OF 1981 


Section 
41-8-105. Submission and review of county plans. 
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Section 

41-8-106. Housing state prisoners — Contracting — Reimbursement of costs — Debt service. 
[Effective until October 1, 2021. See the version effective on October 1, 2021.] 

41-8-106. Housing state prisoners — Contracting — Reimbursement of costs — Debt service. 
[Effective on October 1, 2021. See the version effective until October 1, 2021.] 


41-8-105. Submission and review of county plans. 


(a) Any county is authorized to submit a plan to the commissioner in which 
it seeks to participate in the program. 

(b) The plan shall be submitted in the manner established pursuant to the 
rules promulgated by the commissioner pursuant to this chapter. 

(c) The plan shall be approved by the county commission and the county 
sheriff before it will be considered by the commissioner. 

(d) The jail inspection division of the Tennessee corrections institute shall 
provide any assistance requested by the commissioner in the review and 
evaluation of any plan submitted by the counties and of the county’s imple- 
mentation of a plan that is approved. 


History. shall notify the state and local government 
Acts 1981, ch. 491, § 5; T.C.A., § 41-10-105; committee of the senate and the state govern- 
Acts 2013, ch. 236, § 65; 2020, ch. 711, § 7. ment committee of the house of representatives 
upon receipt of each application.” 
Amendments. 


The 2020 amendment deleted the second Effective Dates. 
sentence of (b) which read: “The commissioner Acts 2020, ch. 711, § 11. June 15, 2020. 


41-8-106. Housing state prisoners — Contracting — Reimbursement of 
costs — Debt service. [Effective until October 1, 2021. See 
the version effective on October 1, 2021.] 


(a) No county shall be required to house convicted felons sentenced to more 
than one (1) year of continuous confinement unless the county, through the 
authority of its county legislative body, has chosen to contract with the 
department of correction for the purpose of housing certain felons. The 
department shall promulgate rules for requirements and procedures for 
contracting. 

(b) Counties may contract, in writing, with the state or with other counties 
for responsibility of correctional populations. 

(c)(1) Counties shall be reimbursed for housing convicted felons pursuant to 
the general appropriations act and according to rules and regulations for 
determining reasonable allowable costs as promulgated by the department, 
in consultation with the comptroller of the treasury. The department is 
authorized to include capital costs within the meaning of reasonable 
allowable costs. Capital costs may include, but are not limited to, debt 
service. 

(2) The commissioner is authorized, without promulgation of rules and 
regulations, to agree to reimburse a county for debt service on debt issued by 
the county in constructing correctional facilities for the purpose of housing 
inmates sentenced to the county under the authority of a contract entered 
into under subsection (a). In addition to principal, interest and redemption 
premiums, debt service may include other necessary items or costs reason- 
ably related to the issuance of such county debt. Upon entering an agree- 
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ment, the department is authorized to reimburse the county for one hundred 
percent (100%) of debt service, regardless of whether the county is actually 
housing inmates under a contract, and until a contract is terminated. The 
commissioner may not, following execution of any such agreement, amend 
existing rules and regulations or promulgate new rules and regulations that 
will impair the state’s obligation to reimburse debt service as provided in an 

agreement. Any obligation for the reimbursement of debt service shall be a 

contractual obligation of the state. 

(d) It is the intent of the state that the holders of debt issued by a county for 
which the department has agreed to reimburse debt service pursuant to an 
agreement under this section may rely on, and benefit from, this section and of 
any obligation by the department and the state to reimburse the county for 
debt service contained in any agreement, and the state pledges to and agrees 
with any holders that the state will not amend this section, or limit or alter the 
obligation of the department and the state to reimburse debt service under any 
agreement, in any way that would impair the rights and remedies of any 
holders, or of the county, with respect to reimbursement. This subsection (d) 
shall not affect the right of the commissioner to terminate any agreement 
entered into under this section pursuant to the terms set forth in any 
agreements. 

(e) The subsidies paid to counties pursuant to this chapter shall be the only 
compensation from the state to which counties are entitled for housing state 
prisoners and shall be in lieu of the fees allowed in § 8-26-106 or any other 
section. 

(f) The department is further authorized to provide additional subsidies to 
counties for the purpose of community and other diversion programs for 
pretrial detainees, misdemeanants or convicted felons subject to available 
appropriations and in accordance with the rules and regulations promulgated 
by the department. 

(g)(1) The department shall take into its custody all convicted felons from 
any county that had not contracted with the state as authorized by 
subsection (b). The department shall not be required to take actual physical 
custody of any of the felons until fourteen (14) days after the department has 
received all certified sentencing documents from the clerk of the sentencing 
court. 

(2) The commissioner is authorized to compensate any county that has 
not contracted with the state as authorized by subsection (b) for that 
county’s reasonable, allowable cost of housing felons. The rate of compensa- 
tion to these counties shall be determined by and is subject to the level of 
funding authorized in the appropriations bill; however, the commissioner 
shall not compensate any county that fails or refuses to promptly transfer 
actual physical custody of an inmate to the department after being requested 
by the department, in writing, to do so for each day or portion of a day that 
the county fails to transfer the inmate. The written notice shall include the 
date it intends to take custody of the inmate for transfer to the department. 
The notice shall be given as soon as practicable before the transfer date. By 
June 15, 2005, the department shall notify each sheriff of the provisions of 
this subdivision (g)(2) and the consequences for failing to comply with it. 
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(h) In the event that a county has been reimbursed pursuant to this section 
for housing convicted felons for a continuous period of three (3) or more fiscal 
years and has received the maximum amount allowed per prisoner per day as 
reasonable allowable costs during this period, then the county shall thereafter 
be presumed to be entitled to the full maximum amount allocated per prisoner 
per day as reimbursement of reasonable allowable costs for housing such 
prisoners and will not be required to provide documentation to the department 
regarding costs incurred beyond information necessary to determine the 
number of prisoner days for which the county is entitled to reimbursement. 


History. § 1; 1989, ch. 462, § 1; 1991, ch. 374, §§ 4, 5, 7; 
Acts 1981, ch. 491, § 6; T.C.A., § 41-10-106; 2003, ch. 355, § 58; 2005, ch. 174, § 3; 2011, ch. 

Acts 1984, ch. 896, § 3; 1985 (1st Ex. Sess.),ch. 229, § 1. 

5, §§ 46, 53; 1986, ch. 744, § 26; 1988, ch. 869, 


41-8-106. Housing state prisoners — Contracting — Reimbursement of 
costs — Debt service. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


(a) No county shall be required to house convicted felons sentenced to more 
than one (1) year of continuous confinement unless the county, through the 
authority of its county legislative body, has chosen to contract with the 
department of correction for the purpose of housing certain felons. The depart- 
ment shall promulgate rules for requirements and procedures for contracting. 

(b) Counties may contract, in writing, with the state or with other counties 
for responsibility of correctional populations. 

(c)(1) Counties shall be reimbursed for housing convicted felons pursuant to 
the general appropriations act and according to rules and regulations for 
determining reasonable allowable costs as promulgated by the department, in 
consultation with the comptroller of the treasury. The department is autho- 
rized to include capital costs within the meaning of reasonable allowable 
costs. Capital costs may include, but are not limited to, debt service. 

(2) The commissioner is authorized, without promulgation of rules and 
regulations, to agree to reimburse a county for debt service on debt issued by 
the county in constructing correctional facilities for the purpose of housing 
inmates sentenced to the county under the authority of a contract entered into 
under subsection (a). In addition to principal, interest and redemption 
premiums, debt service may include other necessary items or costs reasonably 
related to the issuance of such county debt. Upon entering an agreement, the 
department is authorized to reimburse the county for one hundred percent 
(100%) of debt service, regardless of whether the county is actually housing 
inmates under a contract, and until a contract is terminated. The commis- 
sioner may not, following execution of any such agreement, amend existing 
rules and regulations or promulgate new rules and regulations that will 
impair the state’s obligation to reimburse debt service as provided in an 
agreement. Any obligation for the reimbursement of debt service shall be a 
contractual obligation of the state. 

(d) It is the intent of the state that the holders of debt issued by a county for 
which the department has agreed to reimburse debt service pursuant to an 
agreement under this section may rely on, and benefit from, this section and of 
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any obligation by the department and the state to reimburse the county for debt 
service contained in any agreement, and the state pledges to and agrees with 
any holders that the state will not amend this section, or limit or alter the 
obligation of the department and the state to reimburse debt service under any 
agreement, in any way that would impair the rights and remedies of any 
holders, or of the county, with respect to reimbursement. This subsection (d) 
shall not affect the right of the commissioner to terminate any agreement 
entered into under this section pursuant to the terms set forth in any agree- 
ments. 

(e) The subsidies paid to counties pursuant to this chapter shall be the only 
compensation from the state to which counties are entitled for housing state 
prisoners and shall be in lieu of the fees allowed in § 8-26-106 or any other 
section. 

(f) The department is further authorized to provide additional subsidies to 
counties for the purpose of community and other diversion programs for pretrial 
detainees, misdemeanants or convicted felons subject to available appropria- 
tions and in accordance with the rules and regulations promulgated by the 
department. 

(g)(L) The department shall take into its custody all convicted felons from any 

county that had not contracted with the state as authorized by subsection (6). 

The department shall not be required to take actual physical custody of any 

of the felons until fourteen (14) days after the department has received all 

certified sentencing documents from the clerk of the sentencing court. 

(2) The commissioner is authorized to compensate any county that has not 
contracted with the state as authorized by subsection (b) for that county’s 
reasonable, allowable cost of housing felons. The rate of compensation to 
these counties shall be determined by and is subject to the level of funding 
authorized in the appropriations bill; however, the commissioner shall not 
compensate any county that fails or refuses to promptly transfer actual 
physical custody of an inmate to the department after being requested by the 
department, in writing, to do so for each day or portion of a day that the 
county fails to transfer the inmate. The written notice shall include the date 
it intends to take custody of the inmate for transfer to the department. The 
notice shall be given as soon as practicable before the transfer date. By June 
15, 2005, the department shall notify each sheriff of the provisions of this 
subdivision (g)(2) and the consequences for failing to comply with it. 

(h) In the event that a county has been reimbursed pursuant to this section 
for housing convicted felons for a continuous period of three (3) or more fiscal 
years and has received the maximum amount allowed per prisoner per day as 
reasonable allowable costs during this period, then the county shall thereafter 
be presumed to be entitled to the full maximum amount allocated per prisoner 
per day as reimbursement of reasonable allowable costs for housing such 
prisoners and will not be required to provide documentation to the department 
regarding costs incurred beyond information necessary to determine the num- 
ber of prisoner days for which the county is entitled to reimbursement. 

((L) In addition to the reimbursement or compensation provided under 

subsection (c) and subdivision (g)(2), the department shall pay an accredita- 

tion stipend to eligible counties for each convicted felon housed by the county 
for which the county receives reimbursement or compensation provided under 
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subsection (c) and subdivision (g)(2), as provided in subdivision (i)(3). 
(2) For purposes of this subsection (i): 

(A) “Eligible county” means a county that applies to the department for 
the accreditation stipend and that the department determines meets the 
following eligibility criteria: 

(i) The county houses convicted felons pursuant to a contract with the 
state or houses felons awaiting transfer to a state facility; 

(ii) All felons housed by the county are administered a department- 
approved validated risk-needs assessment within forty-five (45) days of 
admission to the county facility; 

(iii) The county provides evidence-based programming; 

(iv) All felons housed by the county and deemed to be in good 
behavioral standing, as determined by facility policy, are eligible to 
participate in evidence-based programming that is matched to each 
felon’s risks and needs and are not required to participate in programs 
not indicated as needed by the evidence-based risk and needs assessment; 

(v) The county makes reasonable efforts to select evidence-based pro- 
gramming that fits the demonstrated needs of the county’s felony offender 
population by serving a substantial portion of the felons, rather than a 
narrow subset of felons; | 

(vi) The county is compliant with, or is making reasonable efforts to 
comply with, the federal Prison Rape Elimination Act of 2003 (34 U.S.C. 
§ 30301 et seq.); and 

(vit) The county achieves tier 1 or tier 2 accreditation from the 
Tennessee corrections institute pursuant to subdivision (1)(3); and 
(B) “Evidence-based programming” means a program or programs 

shown by scientific research to effectively reduce recidivism rates and 
increase an offender’s likelihood of success following release from incar- 
ceration, including programs focused on education, vocational training, 
mental health, substance abuse rehabilitation, or building healthy rela- 
tionships. The department shall maintain a resource information center 
webpage that provides resources regarding approved evidence-based 
programming. 

(3)(A) The amount of the accreditation stipend provided to eligible counties 
under this subsection (i), which is in addition to the amount set annually 
in the appropriations act for each convicted felon housed by the county for 
which the county receives reimbursement or compensation provided under 
subsection (c) and subdivision (g)(2), is: 

(i) Three dollars ($3.00) per day for each convicted felon housed by the 
county for which the county receives reimbursement or compensation 
under subsection (c) and subdivision (g)(2), if the county has achieved 
tier 1 accreditation from the Tennessee corrections institute; and 

(ii) Six dollars ($6.00) per day for each convicted felon housed by the 
county for which the county receives reimbursement or compensation 
under subsection (c) and subdivision (g)(2), if the county has achieved 
tier 2 accreditation from the Tennessee corrections institute. 

(B) For purposes of subdivision (i)(3)(A), the board of control of the 
Tennessee corrections institute shall determine tier 1 and tier 2 accredita- 
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tion standards by rule. The rules must be promulgated pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(C) In order to change the amount of reimbursement or compensation 
provided under subdivision (i)(3)(A), a county must achieve the accredita- 
tion tier warranting the change in the fiscal year prior to the fiscal year in 
which the change in reimbursement or compensation will occur and 
provide the department notice of the proposed change in reimbursement or 
compensation at least six (6) months prior to the proposed effective date of 
the change in reimbursement or compensation. 

(4) In order to maintain the accreditation stipend, an eligible county must 
provide annual documentation to the department showing the percentage of 
the felons who enroll in the evidence-based programming and complete the 
programming in a timely manner. The department must determine whether 
that percentage is satisfactory based on the historical completion outcomes for 
the particular programming. The department shall establish the documen- 
tation and reporting requirements and provide the requirements to each 
eligible county receiving an accreditation stipend. 

(5) A county’s receipt of an accreditation stipend is conditioned upon the 
county maintaining eligibility and compliance with this subsection (i) war- 
ranting the stipend. If a county fails to maintain eligibility and compliance 
with this subsection (i) warranting the stipend, then the department may 
withhold stipend payments to the county or adjust the amount of such 
payments, as appropriate. In the case of material noncompliance or ineligi- 
bility under this subsection (i), as determined by the commissioner, the 
department may require the county to repay any stipend payments made to 
the county during the period of material noncompliance or ineligibility. 

(6) After an accreditation stipend has been paid to a county for three (3) 
years, the department shall annually review the recidivism rates of felons 
housed in that county to determine whether the implementation of the 
programming has been effective in reducing recidivism rates. If the evidence- 
based programming at issue does not impact the recidivism rate by a 
satisfactory percentage, as determined by the department based upon the 
length of time that the programming has been utilized and the program’s 
historical outcomes, then the department may require that the county develop 
a corrective action plan that is satisfactory to the department in order to 
continue receiving the accreditation stipend. 

(7) When implementing evidence-based programming for the felony of- 
fender population, an eligible county may implement more than one (1) 
evidence-based program. 

(8) The office of criminal justice programs in the department of finance and 
administration shall provide information to eligible counties regarding 
federal grant dollars that may be available to support the implementation of 
evidence-based programming or other programs or projects to improve 
offender outcomes. 

(9) A county shall not prohibit the county’s misdemeanor offender popula- 
tion from participating in evidence-based programming when programming 
capacity remains following the enrollment of felons whose risks and needs 
correspond to the programming. The state is not responsible for any costs of 
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incarceration or programming for misdemeanor offenders. However, misde- 
meanor offenders may utilize evidence-based programming capacity that has 
been paid for using the accreditation stipend provided under this subsection 
(i). 

(10) The commissioner is authorized to promulgate rules to implement and 
effectuate this subsection (i), pursuant to the Uniform Administrative Proce- 
dures Act. 

(11) Tennessee’s community colleges, established pursuant to title 49, 
chapter 8, and Tennessee’s colleges of applied technology, established pursu- 
ant to title 49, chapter 11, part 4, are authorized to assist counties with the 
development of evidence-based programming for felons housed by counties. A 
county may work with the department and the board of regents established in 
title 49, chapter 8, part 2, to develop and implement such programming. 


History. 

Acts 1981, ch. 491, § 6; T.C.A., § 41-10-106; 
Acts 1984, ch. 896, § 3; 1985 (1st Ex. Sess.), ch. 
5, §§ 46, 53; 1986, ch. 744, § 26; 1988, ch. 869, 
§ 1; 1989, ch. 462, § 1; 1991, ch. 374, §§ 4, 5, 7; 
2003, ch. 355, § 58; 2005, ch. 174, § 3; 2011, ch. 
229, § 1; 2021, ch. 410, § 18. 


- Compiler’s Notes. 

Acts 2021, ch. 410, § 1 provided that the act 
is known and may be cited as the “Reentry 
Success Act of 2021.” 


Amendments. 
The 2021 amendment, effective October 1, 
2021, added (i). 


Effective Dates. 

Acts 2021, ch. 410, § 25. October 1, 2021; 
provided, that for the purpose of promulgating 
rules, the act took effect on May 12, 2021. 


CHAPTER 21 
INMATES 


Part 2. Regulation and Care of Inmates 


Section 

41-21-204. 
41-21-2927. 
41-21-238. 
41-21-241. 


Medical and psychological care. 
Grant of furloughs to inmates. 


ees. 
41-21-243. 


Educational and vocational training plan — Documentation. 
Meals and supplemental provisions between meals for pregnant prisoners or detain- 


Family Visitation and Crime Reduction Act. 


PART 2 
REGULATION AND CARE OF INMATES 


41-21-204. Medical and psychological care. 


(a) All inmates at their reception and at such times thereafter as may be 
deemed necessary shall be examined by a physician for the purpose of 
determining their health status. 

(b) The medical director shall conduct a daily outpatient clinic. Any inmate 
who is ill shall receive proper medical treatment. 

(c)(1) The physician shall, acting under and subject to the power of the 
commissioner of correction, visit the penitentiary in the discharge of duties 
as often as necessary, prescribe for inmates who are sick, and attend to the 
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regimen, clothing and cleanliness of those who are in the hospital and report 

to the commissioner any failure on the part of the warden to provide fully for 

their necessary wants. 

(2)(A) The physician shall provide pregnant prisoners and detainees with 

regular prenatal and postpartum medical care, as necessary. 

(B) All prisoners and detainees potentially affected by this subdivision 

(c)(2) must be advised in writing of the requirements of this subdivision 

(c)(2), and of § 41-21-227(h), upon admission to the correctional institu- 

tion and when known to be pregnant. 

(C) As used in this subdivision (c)(2): 

(i) “Correctional institution” means any facility under the authority 
of any state, county, or municipal government that has the power to 
detain or restrain, or both, a person under the laws of this state; 

(ii) “Detainee” means any person detained under the immigration 
laws of the United States at any correctional institution; 

(iii) “Postpartum” means the six-week period, or longer as deter- 
mined by the healthcare professional responsible for the prisoner or 
detainee’s health care, immediately following delivery, stillbirth, mis- 
carriage, ectopic pregnancy, or other non-live birth outcome; 

(iv) “Prenatal care” includes pregnancy testing, medical examina- 
tions, laboratory and diagnostic tests, including offering HIV testing 
and prophylaxis when indicated, advice on appropriate levels of activity, 
safety precautions, nutritional guidance and counseling, routine and 
high-risk care, management of chemical dependencies, comprehensive 
counseling and assistance, prescription of appropriate nutritional 
supplements, and postpartum follow up; and 

(v) “Prisoner” means any person incarcerated or detained in any 
correctional institution who is accused of, convicted of, sentenced for, or 
adjudicated delinquent for, violations of criminal law or the terms and 
conditions of parole, probation, pretrial release, or diversionary 
program. 

(3) The physician shall keep a regular journal, to be left in the peniten- 
tiary, stating the time of all admissions to the hospital, the nature of the 
disease, the treatment of each patient, and the time of the patient’s 
discharge from the hospital or of the patient’s death. 

(4) The physician shall keep a register of all the inmates under the 
physician’s charge, stating their diseases, the cause of the diseases when 
practicable and the state of their health on entering and leaving the hospital. 
The physician shall also keep a register of all infirm inmates, giving their 
names, ages, places of birth and the particular infirmity of each. The register 
shall always remain in the hospital, open to inspection. 

(d) The commissioner may remove the inmates in the penitentiary to such 
place of security in this state as the commissioner may think best, if, in the 
commissioner’s opinion, the prevalence of any epidemic, infectious or conta- 
gious disorder or other urgent occasion renders it expedient and proper. 

(e) Any inmate who is sick at the expiration of the term of imprisonment 
shall not be discharged until the inmate’s health is restored, except at the 
inmate’s request. 
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(f)(1) To the extent necessary, the department of correction may contract 
with the department of mental health and substance abuse services or the 
department of intellectual and developmental disabilities to ensure that 
psychological services are available at an adequate level and quality for all 
inmates who are in the department’s custody and who are in need of those 
services but who do not qualify for a transfer from the department of 
correction as provided in title 33, chapter 3, part 4. 

(2) The department of correction shall exercise due diligence to protect the 
safety of any person rendering psychological services at a departmental 
facility. 

(3) “Psychological services,” as used in this subsection (f), includes evalu- 

ation and treatment for chemical dependency, psychological disorders and 
intellectual disability. 
(g)(1)(A) A female inmate who is fifty (50) years of age through seventy-four 
(74) years of age must be offered a mammogram, primary screening, or 
other appropriate early breast health screening every two (2) years at no 
cost to the inmate. 

(B) A female inmate who is forty (40) years of age through forty-nine 

(49) years of age must be offered a consultation with a physician to seek 
professional care as to when to receive a mammogram or other appropriate 
early breast health screening. 
(2)(A) A correctional institution shall, to the best of the correctional 
institution’s ability, provide inmates with educational programs focused 
on the importance of preventative healthcare measures that include, but 
are not limited to, breast self-examination. 

(B) As used in this subdivision (g)(2), “correctional institution” means a 
facility under the authority of this state that has the power to detain or 
restrain, or both, a person under the laws of this state. A “correctional 
institution” does not include a county or city jail. 


§ 6; 2010, ch. 734, § 1; 2010, ch. 1100, § 70; 


History. 

Code 1858, §§ 5461, 5484-5487 (deriv. Acts 
1829, ch. 38, §§ 14, 23), 5527; Acts 1883, ch. 
171, § 24; impl. am. Acts 1895 (Ex. Sess.), ch. 7, 
§ 21; impl. am. Acts 1897, ch. 125, § 1; impl. 
am. Acts 1915, ch. 20, § 9; Shan., §§ 7478, 
7502-7506; impl. am. Acts 1919, ch. 39, §§ 1, 2; 
impl. am. Acts 1923, ch. 7, § 42; Code 1932, 
§§ 12076, 12097-12101; impl. am. Acts 1955, 
ch. 102, § 1; Acts 1972, ch. 576, §§ 138, 14; 
T.C.A. (orig. ed.), §§ 41-312 — 41-316, 41-318, 
41-319; Acts 1986, ch. 483, § 1; 2000, ch. 947, 


2012, ch. 575, § 1; 2020, ch. 762, § 1; 2021, ch. 
168, § 1. 


Amendments. 

The 2020 amendment added (c)(2) and redes- 
ignated the remaining subdivisions accord- 
ingly. 

The 2021 amendment added (g). 


Effective Dates. 
Acts 2020, ch. 762, § 3. July 1, 2020. 
Acts 2021, ch. 168, § 2. July 1, 2021. 


41-21-227. Grant of furloughs to inmates. 


(a) The department of correction is authorized and empowered to grant 
furloughs to the inmates in the adult correction institutions administered and 


operated by the department. 


(b) Furloughs shall be granted under the rules and regulations prescribed 
and promulgated by the commissioner of correction or the commissioner’s 


designated representative. 


(c) All furloughs shall be made on an individual basis under reasonable 
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conditions to inmates: 

(1) In the event of serious illness or death of a member of the inmate’s 
immediate family; 

(2) Who have been recommended for parole by the parole board; 

(3) Who have ninety (90) days remaining before release on mandatory 
parole; or 

(4) Who have ninety (90) days remaining before release without parole. 
(d)(1) Furloughs will be for a maximum of three (3) days, except extensions 
may be authorized by the commissioner or the commissioner’s designee 
when an inmate is unable to return within the specified time through no 
fault of the inmate or when an emergency exists. 

(2) Inmates granted a furlough under subsections (b) through subdivision 
(d)(1) shall receive a maximum of three (3) nonconsecutive furloughs, and 
each furlough shall be authorized only for the purpose of securing employ- 
ment and a place of residence upon release from confinement. Furloughs 
shall be made only to those inmates with a record of behavior and conduct as 
to be worthy of this privilege. 

(e) Whenever a furlough is granted to an inmate under the authority of this 
section, the department shall notify the chief law enforcement officer of the 
county in which the inmate resides that the inmate has been granted a 
furlough. 

(f) Furloughs may also be granted to inmates on the work release or 
educational release programs. These furloughs will be for a maximum of two 
(2) days and shall be granted under the rules and regulations prescribed and 
promulgated by the commissioner. 

(g)(1) Furloughs may also be granted to inmates who serve as inmate staff at 

state operated, minimum security correctional institutions that are primar- 

ily utilized to house inmates who participate in the work release restitu- 
tional release and educational release programs. 

(2) The commissioner or the commissioner’s designee shall prescribe and 
promulgate rules and regulations to establish guidelines for issuance of all 
furloughs authorized by subdivision (g)(1). These guidelines shall establish 
such limitations and conditions as may be necessary to ensure that issuance 
of the furloughs does not jeopardize the security of the citizenry or otherwise 
threaten community acceptance and support of the work release, restitu- 
tional release and educational release programs. 

(h)(1) The department is authorized and empowered to grant furloughs to 

female inmates for any period of up to six (6) months to permit the giving of 

birth and the bonding between mother and child. If the pregnancy occurs 
while the female inmate is incarcerated, she shall not be eligible for 
furlough. No furlough pursuant to this subdivision (h)(1) shall be granted 
without the advance consent of the sentencing judge or the judge’s successor. 
Furthermore, no such furlough shall be granted where there is good reason 
to believe that the release of a designated inmate will present a serious 
threat to the safety of the public or of escape by the inmate. The term of the 
furlough shall not be credited against the sentence that the inmate was 
serving so as to reduce the length of the sentence. The department shall not 
be responsible for any expenses, medical or otherwise, incurred by the 
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inmate while on furlough. Where the furlough is not being used for the 

purpose granted, it may be revoked upon the written order of the commis- 

sioner and the inmate may be retaken into custody. 

(2) The department shall notify the state and local government committee 
of the senate and the state government committee of the house of represen- 
tatives of the release of any person on such furlough at the same time the 
furlough is granted. The notice shall include, but not be limited to, the name 
of the person released, the rationale for releasing the person and the period 
for which the furlough will be effective. 

(3) The department is authorized to take all steps necessary for the 
formulation of rules and regulations to implement this subsection (h). 
(i)(1) Irrespective of any other restriction imposed by this section, upon the 
medical recommendation of the departmental director of medical services, 
accompanied by a notarized report of the attending physician and the 
security recommendation of the head of the institution in which the inmate 
is held, the commissioner may grant a furlough of indeterminate duration to 
eligible inmates. 

(2)(A) Subdivision (1)(1) applies only to inmates who, due to the inmate’s 

chronically debilitated or incapacitated medical condition: 

(i) Have a medical prognosis of mortality within one (1) year or less; 
or 

(ii) Are no longer able to take care of themselves in a prison 
environment due to severe physical or psychological deterioration. 

(B) This subdivision (i)(2) applies only to those inmates who can be 
released into the community without substantial risk that they will 
commit a crime while on furlough. The commissioner, in the commission- 
er’s discretion, is empowered to make the release subject to any reasonable 
conditions. 

(3) If, subsequent to the inmate’s release, the inmate’s condition improves 
so that the inmate is no longer in imminent peril of death or so that the 
inmate can adequately care for the inmate’s own health in the prison 
environment, the inmate shall be returned, by order of the commissioner, to 
the institution from which the inmate was released. The inmate may be 
ordered to be returned to that institution if the inmate breaks any conditions 
of the furlough granted. 

(4) The department shall notify the state and local government committee 
of the senate and the state government committee of the house of represen- 
tatives of the release of any person on such furlough at the same time the 
furlough is granted. The notice shall include, but not be limited to, the name 
of the person released, the rationale for releasing the person and the period 
for which the furlough will be effective. 

(5) The department is authorized to take all steps necessary for the 
formulation of rules and regulations to implement this subsection (i). 

(j) Furloughs for inmates who need to enter another state will be governed 
by the Tennessee Interstate Furlough Compact, compiled in chapter 23, part 2 
of this title. 

(k) Furloughs may also be granted to inmates assigned to a community 
service center and classified minimum trustee. These furloughs shall not 
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exceed more than twelve (12) hours in duration nor shall any inmate be 
entitled to more than one (1) furlough under this subsection (k) each month. 


History. 

Acts 1972, ch. 558, §§ 1-4; 1976, ch. 820, 
§§ 1-4; 1978, ch. 795, § 1; 1978, ch. 874, §§ 1, 
2: 1979, ch. 186, §§ 1, 2; 1980, ch. 720, § 1; 
1981, ch. 344, §§ 1-3, 5; T.C.A., § 41-356; Acts 
1987, ch. 231, § 11; 1988, ch. 570, § 3; 1988, ch. 


which read: “(A) Subdivision (i)(1) applies only 
to: 

“(i) Inmates who, due to their medical condi- 
tion, are in imminent peril of death; and 

“Gi) Inmates who can no longer take care of 
themselves in a prison environment due to 


927,'§§ 1, 2; 2021, ch. 282, $° 2. 


Amendments. 
The 2021 amendment rewrote (i)(2)(A), 


severe physical or psychological deterioration.” 


Effective Dates. 
Acts 2021, ch. 282, § 3. April 30, 2021. 


41-21-238. Educational and vocational training plan — Documenta- 
tion. 


(a) In addition to the education plan authorized by § 41-21-509, the 
commissioner of education, with the assistance of the commissioner of correc- 
tion and a representative from the board of regents and the University of 
Tennessee system, shall by January 1, 1995, formulate a plan to increase the 
educational and vocational opportunities currently available to inmates in the 
custody of the department of correction. This plan shall emphasize basic 
educational skills such as reading and writing, but shall also include possible 
use of existing community colleges and vocational schools for inmates who are 
acceptable security risks and are in need of a marketable free-work skill that 
cannot be obtained within the confines of a correctional institution. 

(b) Upon implementation of the plan, the commissioner of correction, with 
the assistance of the board of parole, shall monitor and document the 
effectiveness of the plan. Documentation shall include: 

(1) The number of inmates who participate; 

(2) The amount of improvement in educational or vocational skills 
achieved by the participating inmates; 

(3) The percentage of participating inmates able to obtain employment 
upon their release from custody; and | 

(4) The recidivism rate of inmates who participated in the plan. 
(c) [Deleted by 2020 amendment.] 


History. 
Acts 1994, ch. 730, § 1; 1998, ch. 1049, § 63; 


plan, shall, on an annual basis, be submitted to 
the state and local government and education 


2011, ch. 410, § 2(d), (e); 2013, ch. 236, § 64; 
2015, ch. 182, § 6; 2019, ch. 345, § 65; 2020, ch. 
FLL Shes 


Amendments. 

The 2020 amendment deleted (c) which read: 
“The results of the monitoring of the plan, as 
well as any recommendations for improving the 


committees of the senate, the education com- 
mittee of the house of representatives, and the 
committee of the house of representatives hav- 
ing oversight over corrections for review.” 


Effective Dates. 
Acts 2020, ch. 711, § 11. June 15, 2020. 


41-21-241. Meals and supplemental provisions between meals for 
pregnant prisoners or detainees. 


A correctional institution shall provide a pregnant prisoner or detainee with 
nutritionally appropriate meals and appropriate supplemental provisions 
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between meals. As used in this section, “correctional institution,” “detainee,” 
and “prisoner” have the same meaning as in § 41-21-204(c)(2). 


History. concerning sexual contact with inmates, was 
Acts 2020, ch. 762, § 2. transferred to § 39-16-408 in 2006. 
Compiler’s Notes. Effective Dates. 


Former § 41-21-241 (Acts 1997, ch. 388, § 1), Acts 2020, ch. 762, § 3. July 1, 2020. 


41-21-243. Family Visitation and Crime Reduction Act. 


(a) This section shall be known and may be cited as the “Family Visitation 
and Crime Reduction Act.” 

(b) The general assembly finds that maintaining an inmate’s family and 
community relationships is an important correctional resource that can 
improve an inmate’s behavior in the correctional facility, and upon an inmate’s 
release from a correctional facility, assist in reducing recidivism. 

(c) The department shall maintain a visitation program. Policies may 
include a system for prior approval of visitors and restrictions on visitation 
deemed appropriate by the commissioner. Each state institution shall have an 
area designated for visitation. The commissioner of correction shall have the 
authority to suspend visitation in the event of emergency circumstances as 
defined in department of correction policies. 

(d) The department of correction shall provide, at designated visitation 
areas for approved visitors in each state correctional facility, information 
relating to applicable visiting regulations, dress codes and visiting procedures. 
Visitors not complying with applicable visiting regulations, dress codes and 
visiting procedures may be denied the privilege to visit in accordance with 
department policy. 

(e) Correctional officers assigned to visitation areas shall receive training on 
effective communication with family members and children of inmates, for the 
purpose of improving the quality of family visitation. 

(f) The department of correction is encouraged to provide an area for child 
visitors. 

(g) The department of correction shall report at least annually to the state 
and local government committee of the senate and state government commit- 
tee of the house of representatives concerning the department’s progress on 
implementing procedures and services that enhance, improve and encourage 
visitation. The report must include an executive summary. 


History. tives” for “committee of the house of represen- 
Acts 2002, ch. 725, § 1; 2011, ch. 410, § 2(f); tatives having oversight over corrections” in 
2013, ch. 236, § 64; 2019, ch. 345, § 66; 2020, (g). 


ch. 711, § 9; 2021, ch. 64, § 56. 
Effective Dates. 


Amendments. Acts 2020, ch. 711, § 11. June 15, 2020. 
The 2020 amendment added the last sen- Acts 2021, ch. 64, § 132. March 29, 2021. 
tence in (g). 
The 2021 amendment substituted “state gov- 
ernment committee of the house of representa- 
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CHAPTER 22 
WORK PROGRAMS 


Part 1. General Provisions 


Section 
41-22-116. Sale of prison-made goods in open market prohibited — Exceptions. 
41-22-123. Disposition of proceeds — Quarterly statement. 


Part 4. TRICOR Inmate Labor Act of 1994 


41-22-405. Appointment — Membership. 

41-22-406. Powers and duties of board. 

41-22-408. Contracts for services — Budgets — Operating plans — Monitoring. 
41-22-411. Performance evaluation. 

41-22-415. Contractual agreements to provide for work training programs. 


PART 1 
GENERAL PROVISIONS 


41-22-116. Sale of prison-made goods in open market prohibited — 
Exceptions. 


(a)(1) Except as provided in subsections (c)-(f), a person, firm, association, 
corporation, federal or state authority, or political subdivision thereof, shall 
not sell or offer for sale goods, wares, or merchandise manufactured, in 
whole or in part, by inmates, except inmates on parole or probation. This 
section does not prohibit the sale, exchange, or disposition of those goods to 
an institution supported wholly or in part by funds derived from public 
taxation and operated under the supervision of the United States, this state, 
or any other state, or any political subdivision thereof. 

(2) Notwithstanding subdivision (a)(1), goods, wares, and merchandise 
manufactured by inmates may be offered for sale to government entities or 
to private nonprofit corporations and charitable organizations that are duly 
chartered as such under the laws of this state on such terms and conditions 
as the TRICOR board deems to be in the best interest of this state and if the 
TRICOR board determines the sales do not unfairly compete with private 
sector businesses in this state. The inmates making the goods, wares, and 
merchandise for resale to government entities or to private nonprofit 
corporations and charitable organizations must be paid an appropriate wage 
so that the products do not unfairly compete with private sector businesses 
in this state. 

(b) Notwithstanding subsection (a), this section shall not be construed so as 
to limit the display and casual sale to the public of arts and crafts made by 
adult and juvenile inmates at any approved departmental outlets, art and craft 
exhibitions, state parks or any appropriate display or exhibition program. 

(c) The state or a prison contractor operating pursuant to the Private Prison 
Contracting Act of 1986, compiled in chapter 24 of this title, is authorized to 
develop industry programs in correctional facilities, pursuant to which in- 
mates shall manufacture goods to be sold on the open market. No goods may 
be manufactured for sale on the open market pursuant to this section unless 
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the goods are determined by the department of economic and community 
_ development to be goods not otherwise manufactured in Tennessee. For any 
programs for manufacture of goods for sale on the open market, the TRICOR 
board shall establish a wage rate for inmates and shall establish a rate of 
_ payment by inmates to reimburse the state for providing room and board. 

(d) The TRICOR board may contract with food processors for the purposes 
of processing and packaging agricultural products produced in whole or in part 
by inmates, except inmates on parole or probation, or exchanging the agricul- 
tural products for food products of comparable value. 

(e) The TRICOR board is authorized to develop joint ventures with private 
sector businesses upon such terms and conditions as the TRICOR board may 
deem to be in the best interest of the state. These ventures shall operate 
pursuant to the Private Sector Prison Industry Enhancement Certification 
Program (PS/PIEC) (P.L. 96-157, as amended) and in accordance with §§ 41- 
6-204, 41-6-205(a) and (c), 41-6-206 and 41-6-207. Section 41-6-205(b) also 
applies to ventures in which inmates are employed by private industries. 
Eligibility for participation will not be extended to those businesses that have 
ceased Tennessee operations within twenty-four (24) months of the initiation of 
the venture or during such venture. If the private sector business is doing 
business in Tennessee, the venture shall not cause the loss of jobs for 
Tennessee employees. Goods produced in these ventures may be sold on the 
open market. 

(f) The TRICOR board is authorized to develop policies for the sale of 
TRICOR products to state, city and county employees. Any products sold 
directly to these employees shall not be made available for commercial resale. 
The board shall designate two percent (2%) of total annual sales from state, 
city and county employees to inmate educational programs. Policies developed 
by the TRICOR board as authorized by this section shall be reviewed by the 
state and local government committee of the senate and the state government 
committee of the house of representatives prior to implementation of the sale 
of products to state, city and county employees. Policies developed by the 
TRICOR board shall take into account possible competition with retail 
merchants and the impact on state and local sales tax collections. 

(g) The TRICOR board is authorized to develop policies for the sale of goods, 
wares or merchandise to inmates who are within the custody of the depart- 
ment of correction. 

(h) Each violation of this section by a person, firm or corporation is a Class 
C misdemeanor. 





History. Amendments. 

Acts 1937, ch. 67, §§ 1, 2; C. Supp. 1950, The 2021 amendment by ch. 64 substituted 
§ 12206.1 (Williams, §§ 12209.3, 12209.4); “state government committee of the house of 
Acts 1972, ch. 576, § 22; 1978, ch. 542, § 1; representatives” for “committee of the house of 
T.C.A. (orig. ed.), § 41-418; Acts 1986, ch. 932, representatives having oversight over correc- 
§ 16; 1987, ch. 238, § 1,2; 1989, ch.591,§ 113; tions” in (f). 

1991, ch. 78, §§ 1-8; 1992, ch. 1022, § 5; 1994, The 2021 amendment by ch. 338 rewrote (a), 
ch. 737, §§ 11, 12; 1996, ch. 564, § 2; 2008, ch. which read: “Except as provided in subsections 
378, §§ 1, 2; 2010, ch. 896, § 1; 2011, ch. 410, (c)-(f), no goods, wares or merchandise manu- 
§ 2(h); 2013, ch. 236, § 64; 2019, ch. 345,§ 67; factured, in whole or in part, by inmates, except 
2021, ch. 64, § 57; 2021, ch. 338, § 1. inmates on parole or probation, shall be sold or 
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offered for sale in this state by any person, firm, 
association or corporation or by any federal 
authority, state or political subdivision of the 
federal authority or state. Nothing in this sec- 
tion shall be construed to forbid the sale, ex- 
change or disposition of those goods to any 
institution supported wholly or in part by funds 
derived from public taxation and operated un- 
der the supervision of the United States, the 
state of Tennessee, or any other state of the 
union, or any political subdivision thereof. In 
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addition, goods, wares and merchandise may be 
offered for sale to private nonprofit corpora- 
tions and charitable organizations that are 
duly chartered as such under the laws of the 
state of Tennessee and to private contractors if 
the goods purchased will subsequently be used 
by a public agency or a nonprofit organization.” 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 
Acts 2021, ch. 338, § 2. May 4, 2021. 


41-22-123. Disposition of proceeds — Quarterly statement. 


(a) All receipts from the sale of prison products shall be placed to the credit 
of the TRICOR board, which, except as provided in this part, is authorized to 
expend such moneys from this fund as may be necessary to procure tools, 
supplies and materials, replace equipment and to employ personnel and 
otherwise defray the necessary expenses incident to the employment of 
inmates as provided in this part. 

(b) A profit and loss statement of TRICOR’s operation must be prepared 
quarterly, within the month following the end of the quarter, and a copy of this 
statement, certified by the fiscal officer of TRICOR, must be sent to the 


commissioner of finance and administration. 


History. 

Acts 1937, ch. 278, § 6; impl. am. Acts 1939, 
ch. 11, § 1; mod. C. Supp. 1950, § 12209.6 
(Williams, § 12209.11); impl. am. Acts 1955, ch. 
102, § 1; Acts 1972, ch. 736, § 1; T.C.A. (orig. 
ed.), § 41-425; Acts 1994, ch. 737, § 17; 1996, 
ch? 564, 1§)2>\2003 ch: 1873 $6; 2021, eh ig5s7. 


§ 1. 


Amendments. 
The 2021 amendment, in (b), substituted 


“must” for “shall” twice, deleted “to the comp- 
troller of the treasury and” preceding “to the 
commissioner,” and deleted the former second 
sentence, which read, “Any statement shall be 
approved by the comptroller of the treasury 
before it may be released for publication.” 


Effective Dates. 
Acts 2021, ch. 257, § 2. April 28, 2021. 


PART 4 | 
TRICOR INMATE LABOR ACT OF 1994 


41-22-405. Appointment — Membership. 


(a)(1) The board shall be appointed by the governor and shall be accountable 
to the governor and shall be accountable to the general assembly through the 
state and local government committee of the senate and the state govern- 
ment committee of the house of representatives. 

(2) Aperson with a conflict of interest with TRICOR or with this state may 


not serve on the board. 


(b) The board shall consist of nine (9) voting members, one (1) of whom shall 
be the commissioner of correction, or the commissioner’s designee; provided, 
that the commissioner of correction, or the commissioner’s designee, shall not 
cast a vote unless a vote taken by other board members results in a tie, in 
which case the commissioner of correction, or the commissioner’s designee, 
shall cast the deciding vote. All board members, other than the commissioner 
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of correction or the commissioner’s designee, shall be citizens and residents of 
this state. 

(c) Board members shall have the following qualifications: 

(1) At least one (1) member shall be a person of eminence ‘in the field of 
manufacturing, preferably with experience in management at the executive 
level; 

(2) At least one (1) member shall be a person of eminence in the field of 
labor, preferably having served as an official representing organized labor at 
the state level; 

(3) At least one (1) member shall be a person of eminence in the field of 
agriculture, preferably having a strong decentralized farm management 
background; 

(4) At least one (1) member shall be a person of eminence in fiscal 
management of a company or organization; 

(5) One (1) member shall be an attorney with a strong background in 
business or corporate law; 

(6) One (1) member shall be the executive director of the Tennessee state 
employees association; 

(7) The remaining members shall be persons with professional experience 
appropriate for assisting in carrying out the mission of TRICOR, in disci- 
plines such as sales and marketing and human resources and relations; and 

(8) In making appointments to the board, the governor shall ensure that 
at least one (1) person appointed to serve on the board is a member of a racial 
minority and at least one (1) person appointed to the board is a female. 

(d) In making initial appointments to the board, two (2) members shall be 
appointed to terms of one (1) year, two (2) members shall be appointed to terms 
of two (2) years, two (2) members shall be appointed to terms of three (3) years, 
and two (2) members shall be appointed to terms of four (4) years. Thereafter, 
all appointments shall be for terms of four (4) years. A vacancy occurring in the 
board shall be filled by the governor for the balance of the unexpired term. 
When a board member’s term expires, the board may elect to have the 
incumbent continue to serve until a new appointment is made. 

(e) The governor may remove a board member only for good cause and, in so 
doing, the governor shall submit in writing to the member and to the general 
assembly the basis for the removal. 


History. ernment committee of the house of representa- 
Acts 1994, ch. 737, § 1; 2003, ch. 187, §§ 1,3, tives” for “committee of the house of represen- 
4, 13-15; 2011, ch. 410, § 2(i); 2013, ch. 236, tatives having oversight over corrections” in 
§ 64; 2016, ch. 762, §§ 3, 4; 2019, ch. 345,§ 68; (a)(1). 
2021, ch. 64, § 58. 
Effective Dates. 


Amendments. . Acts 2021, ch. 64, § 132. March 29, 2021. 
The 2021 amendment substituted “state gov- 


41-22-406. Powers and duties of board. 


(a)(1)(A) The board has such powers as are necessary to effectively carry out 
its mission as defined in § 41-22-4038. It is the intent of the general 
assembly that the board should be as free as is possible to operate its 
facilities and to pursue its mission with the principles of free enterprise. 
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Notwithstanding any law to the contrary, the board, in consultation with 

the commissioner of human resources, may adopt policies governing 

supplemental pay plans. These plans shall reward performance of the 
employees of TRICOR and relate to the unique responsibilities of TRI- 

COR. 

(B) Any compensation awarded under this section shall not be consid- 
ered as an addition to base pay and is further limited to the period outlined 
in the approved policy. Supplemental pay policies shall ensure that funds 
are distributed in a fair manner without bias on account of race, color, sex, 
age, national origin or political affiliation. 

(C) The supplemental pay policies shall be based on measurable criteria 
to reward performance. Pay plans shall be consistent with the mission of 
TRICOR and shall emphasize safety and security in the workplace. 

(D) The guidelines and criteria for receiving supplemental pay shall be 
developed in the best interest of all TRICOR employees and the criteria 
shall be clearly communicated with all affected employees. Employee 
input will be considered in the development process. 

(E) The state and local government committee of the senate and the 
state government committee of the house of representatives shall review 
any proposed supplemental pay plan and shall make comments to the 
commissioner of human resources prior to its implementation. Any com- 
ment shall be made within thirty (30) days after receipt by the committee 
of the proposed supplemental pay plan. 

(2) Notwithstanding any law to the contrary, the board has the authority 
to cause to be purchased and to develop the method for purchasing raw 
materials, supplies, services, not to include ongoing personnel, and equip- 
ment necessary for the production and timely delivery of TRICOR products. 

(3) Notwithstanding title 12, chapter 7, part 1, or any other law to the 
contrary, the TRICOR board shall have the authority to authorize the 
preparation and use of publications for the marketing and public education 
needs of TRICOR products and services in order to effectively carry out its 
mission. 

(b) Notwithstanding any law to the contrary, it is the responsibility of the 
board to develop policies and procedures to ensure, to the extent practicable, 
that purchases made on behalf of TRICOR are at the lowest possible price, 
while at the same time ensuring quality and timely delivery. The TRICOR 
board of directors shall file the policies and procedures with the procurement 
commission for the commission’s review and approval. 

(c) The board has the authority to purchase supplies, services and equip- 
ment through the procurement office and is encouraged to exercise the option 
to purchase through the office under title 12, chapter 3, in circumstances that 
are advantageous for the timely delivery of low cost, quality products. 


History. 1999, ch. 300, §°1;°2003,; ch: 187; §§° 16, 17; 
Acts 1994, ch. 737, § 1; 1995, ch. 75, § 1; 2006, ch. 750, § 2; 2007, ch. 60, 2008, ch. 721, 
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§ 1; 2011, ch. 295, § 15(a)-(c), 19; 2011, ch. 410, tives” for “committee of the house of represen- 
§ 2G); 2013, ch. 236, § 64; 2014, ch. 755, 8§ 2,  tatives having oversight over corrections” in 
3; 2019, ch. 345, § 69; 2021, ch. 64, § 59. (a)(1)(E). 


Amendments. Effective Dates. 
The 2021 amendment substituted “state gov- Acts 2021, ch. 64, § 132. March 29, 2021. 
ernment committee of the house of representa- 


41-22-408. Contracts for services — Budgets — Operating plans — 
Monitoring. 


(a) Notwithstanding any law to the contrary, the board has the authority to 
contract for professional services, for which reimbursement may be established 
on an incentive basis, and for the lease or purchase of property and equipment, 
to be provided for TRICOR, that is necessary for the efficient discharge of its 
duties to manage and operate. 

(b) The board shall establish the budget for TRICOR based on its mission 
and shall submit its budget directly to the commissioner of finance and 
administration independent from the department of correction budget. 

(c) The board shall approve the annual operating plan of TRICOR. 

(d) The board shall establish and review, as necessary, the pricing policies 
for products and services provided by TRICOR. 

(e) The board shall have such other powers as are necessary to accomplish 
the mission of TRICOR as the board establishes for itself and as are reviewed 
by the state and local government committee of the senate and the state 
government committee of the house of representatives and the governor. 

(f)(1) The board has the duty to monitor TRICOR’s operation and manage- 
ment and to impose such limitations as are prudent and necessary to assure 
that freedoms and powers are not abused. The board and TRICOR are 
subject to audit by the comptroller of the treasury as provided by law. With 
the approval of the comptroller of the treasury, the board may engage the 
services of a public accounting firm. 

(2) The board shall assist TRICOR in maintaining the quality of manage- 
ment processes and reporting, providing for the adequacy of financial and 
accounting control systems and serving aS a communications channel 
between TRICOR managers and auditors. 

(3)(A) The board shall adopt and publish bylaws to govern its operation 

and to provide an orderly change process by which its powers, responsi- 

bilities and functions may from time to time be modified. The bylaws of 

TRICOR shall be altered, rescinded or amended in the manner described 

in subdivision (f)(3)(B). 

(B) The adopted bylaws may be altered, rescinded or amended by a 
two-thirds (24) vote of any regular or special meeting of the board of 
directors, if a copy of the proposed amendment is submitted in writing to 
each director at least ten (10) days before the meeting at which a vote upon 
the proposal is to be taken and upon ratification by the state and local 
government committee of the senate, the state government committee of 
the house of representatives and the governor or the governor’s designee. 


41-22-411 


History. 

Acts 1994, ch. 737, § 1; 2003, ch. 187, §§ 21- 
29; 2006, ch. 750, § 4; 2011, ch. 410, § 2(k); 
2012, ch. 925, § 3; 2013, ch. 236, § 64; 2019, ch. 
345, § 70; 2021, ch. 64, § 60. 


Amendments. 
The 2021 amendment substituted “state gov- 
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ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections” in (e) 
and (f)(3)(B). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


41-22-411. Performance evaluation. 


Board performance shall be evaluated on the basis of the degree to which 
TRICOR accomplishes the elements of its mission. Performance shall be 
reported each year in an annual report by TRICOR through the board to the 
governor and to the general assembly through the state and local government 
committee of the senate and the state government committee of the house of 
representatives. 


History. 
Acts 1994, ch. 737, § 1; 2003, ch. 187, § 30; 
2011, ch. 410, § 2(Z).; 2013, ch. 236, § 64; 2019, 


ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections”. 


ch. 345, § 71; 2021, ch. 64, § 61. 


Amendments. 
The 2021 amendment substituted “state gov- 


Effective Dates. 
Acts 2021, ch. 64, § 182. March 29, 2021. 


41-22-415. Contractual agreements to provide for work training pro- 
grams. 


TRICOR may enter into contractual agreements with counties and cities to 
provide work training programs, including the Private Sector Prison Industry 
Enhancement Certification Program (PS/PIEC) (P.L 96-157, as amended), for 
prisoners incarcerated in county and city jails. 


Effective Dates. 
Acts 2020, ch. 705, § 2. June 22, 2020. 


CHAPTER 23 
INTERSTATE COMPACTS 


Part 1. Interstate Corrections Compact 


History. 
Acts 2020, ch. 705, § 1. 


Section 
41-23-103. Powers of commissioner of correction. 


PART 1 
INTERSTATE CORRECTIONS COMPACT 


41-23-103. Powers of commissioner of correction. 


(a) The commissioner of correction is authorized and directed to do all things 
necessary or incidental to the carrying out of the compact in every particular 
and may, in the commissioner’s discretion, delegate this authority to the 
deputy commissioner of correction. 
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(b) The commissioner shall make a written report to the speakers of the 
senate and the house of representatives and the chairs of the senate judiciary 
committee and the criminal justice committee of the house of representatives, 
at least once each year. The report shall be made no later than February 1. The 
report shall advise the officials and committees on the number of participants 
in the compact. 


History. justice committee of the house of representa- 
Acts 1973, ch. 32, § 13; T.C.A., § 41-1903; tives” for “judiciary committee of the house of 
Acts 1988, ch. 502, § 3; 2013, ch. 236, § 36; representatives” in (b). 
2019, ch. 345, § 72; 2021, ch. 64, § 62. 
Effective Dates. 


Amendments. Acts 2021, ch. 64, § 132. March 29, 2021. 
The 2021 amendment substituted “criminal 


CHAPTER 24 
PRIVATE PRISON CONTRACTING ACT OF 1986 


Section 

41-24-104. Review and approval of contract proposals — Price and cost adjustments — Cancel- 
lations. 

41-24-106. Standards of security — Resumption of state control on termination of contract. 

41-24-109. Monitoring of contractor performance — Reports. 


41-24-104. Review and approval of contract proposals — Price and 
cost adjustments — Cancellations. 


(a) Any contract for correctional services as defined in § 41-24-102(2)(F) 
shall be entered into only after each of the following requirements and/or 
conditions are met: 

(1) Any request for proposals, any original contract, any contract renewal 
and any price or cost adjustment or any other amendment to any contract 
shall first be approved by the following: 

(A) The state building commission; 

(B) The attorney general and reporter; and 

(C) The commissioner; 

(2)(A) The fiscal review committee shall review any request for proposals, 

any original contract and any proposed contract renewal and may submit 

comments to the authorities listed in subdivision (a)(1). Any comment 
shall be submitted to such authorities no later than thirty (30) days after 
receipt of the request for proposals, original contract or proposed contract 

renewal by the committees. The authorities listed in subdivision (a)(1) 

shall withhold their final action until such thirty-day period has ended or 

until they have received the committee’s comments, whichever first 
occurs; 

(B) Any request for proposals, any original contract and any proposed 
contract renewal shall be submitted by the department of correction to the 
state and local government committee of the senate and the state 
government committee of the house of representatives. The committees 
may review and submit comments to the authorities listed in subdivision 
(a)(1). Any comment shall be submitted to those authorities no later than 
thirty (30) days after receipt of the request for proposals, original contract 
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or proposed contract renewal by the committees. The authorities listed in 

subdivision (a)(1) shall withhold their final action until such thirty-day 

period has ended or until they have received the committee’s comments, 
whichever first occurs; 

(3) To be considered for an award of a contract, the proposer must 
demonstrate to the satisfaction of each of the officials set forth in subdivision 
(a)(1) that it has: 

(A) The qualifications, operations and management experience and 
experienced personnel necessary to carry out the terms of the contract; 

(B) The ability to comply with applicable correctional standards and 
specific court orders, if required; and 

(C) Demonstrated history of successful operation and management of 
other correctional facilities; and 

(4) Proposer must agree that the state may cancel the contract at any time 

after the first year of operation, without penalty to the state, upon giving 
ninety (90) days’ written notice. 
(b)(1) Any contract pursuant to this section may provide for annual contract 
price or cost adjustments; provided, that any adjustments may be made only 
once each year effective upon the anniversary of the effective date of the 
contract. If any adjustment is made pursuant to terms of the contract, it 
shall be applied to total payments made to the contractor for the previous 
contract year and shall not exceed the percent of change in the average 
consumer price index (all items-city average), which is published by the 
United States department of labor, bureau of labor statistics, between that 
figure for the latest calendar year and the next previous calendar year. 

(2) Any price or cost adjustments to any contract different than those 

authorized by subdivision (b)(1) may be made only if the general assembly 
specifically authorizes those adjustments and appropriates funds for that 
purpose, if required. 
(c)(1) No award of any contract shall be made unless an acceptable proposal 
is received pursuant to any request for proposal. An “acceptable” proposal 
means a proposal that meets all the requirements or conditions or both set 
forth in this chapter and meets all the requirements in the request for 
proposal. 

(2) No proposal shall be accepted unless: 

(A) The proposal offers a level and quality of services that are at least 
equal to those that would be provided by the state in accordance with 

§ 41-24-105; and 

(B) The cost of the private operation and the cost to the state to monitor 
the private operation, shall be at least five percent (5%) less than the 

state’s cost for essentially the same services in accordance with § 41-24- 

105 as determined by the department of correction and reviewed by the 

office of the comptroller. 

(3) Should the state be required to assume the operation of any facility 
contracted under this chapter, preference in state employment shall be given 
to persons who are employees of the contractor at the time of the state’s 
assumption of operation of that facility. 
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(4) Any preference in employment must be in compliance with title 8, 
chapter 30, and § 41-1-116, and performance of duties as an employee of the 
contractor must have been satisfactory. 


History. 

Acts 1986, ch. 932, § 4; 1991, ch. 176, § 2; 
2001, ch. 182, §§ 4-6; 2011, ch. 410, § 2(m); 
2013, ch. 165, § 1; 2013, ch. 236, § 65; 2019, ch. 


ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections” in 


(a)(2)(B). 


345, § 73; 2021, ch. 64, § 63. 


Amendments. 
The 2021 amendment substituted “state gov- 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


41-24-106. Standards of security — Resumption of state control on 
termination of contract. 


Notwithstanding any other provision of this chapter to the contrary, prior to 
entering a contract for providing the security function for any prison, such as 
providing correctional officers or other persons providing security and control 
over inmates, the following requirements shall be met: 

(1) A plan shall be developed and certified by the governor that demon- 
strates the method by which the state would resume control of the prison 
upon contract termination. This plan shall be submitted for review and 
comment to the state and local government committee of the senate and the 
state government committee of the house of representatives and the com- 
mittees shall solicit comments from law enforcement agencies, district 
attorneys general, and criminal judges in the county in which the prison is 
located and the surrounding counties. State officials responsible for approv- 
ing any contract for the security function or any contract that includes 
provision of security are encouraged to await the comments of the state and 
local government committee of the senate and the state government com- 
mittee of the house of representatives prior to executing any such contract; 
and 

(2) The commissioner shall certify to the state and local government 
committee of the senate and the state government committee of the house of 
representatives that the security procedures proposed by the contractor are 
equal or superior to the security procedures in effect at existing state- 
operated prisons and the commissioner shall comment on the relationship of 
the procedures proposed by the contractor to each standard of security and 
control specified in the standards for adult correctional institutions by the 
American Correctional Association. 





_ History. 

Acts 1986, ch. 932, § 6; 2011, ch. 410, § 2(0), 
(p); 2013, ch. 236, § 64; 2019, ch. 345, § 74; 

2021, ch. 64, § 64. 


Amendments. 
The 2021 amendment substituted “state gov- 


ernment committee of the house of representa- 
tives” for “committee of the house of represen- 
tatives having oversight over corrections” in (1) 
and (2). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 
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41-24-109. Monitoring of contractor performance — Reports. 


In addition to other powers and duties prescribed by law, the commissioner 
shall monitor any contracts with prison contractors providing correctional 
services and shall report at least annually, or as requested, to the state and 
local government committee of the senate and the state government committee 
of the house of representatives or any other legislative committee regarding 
the performance of the contractor. The comptroller of the treasury shall audit 
the performance of the department of correction and the private contractor to 
ensure that the state is receiving the quality and level of services as described 
in the contract based upon the performance criteria, the monitoring process 
and any applicable sanctions that might be incurred. The comptroller shall 
report annually, or as otherwise requested, to the state and local government 
committee of the senate and the state government committee of the house of 
representatives. 


History. ernment committee of the house of representa- 

Acts 1986, ch. 932, § 9; 2001, ch. 1382, § 8; _ tives” for “committee of the house of represen- 
2011, ch. 410, § 2(q), (r); 2013, ch. 236, § 64; tatives having oversight over corrections” 
2019, ch. 345, § 75; 2021, ch. 64, § 65. twice. 


Amendments. Effective Dates. 
The 2021 amendment substituted “state gov- Acts 2021, ch. 64, § 132. March 29, 2021. 
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